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	Practice activity
Learning activities help you to gain a clear understanding of the content in this resource.  It is important for you to complete these activities, as they will enhance your learning. The activities will prepare you for assessments.
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	Collaboration
You will have opportunities to collaborate with others during your study. This could involve group activities such as mini projects or discussions that will enable you to explore and expand your understanding of the content.  
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	Self-check
An activity that allows you to check your learning progress. The self-check activity gives you the opportunity to identify areas of learning where you could improve. If you identify these, you could review the relevant content or activities.
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	Resources (required and suggested)
Additional resources throughout this workbook such as chapters from textbooks, online articles, videos etc. These are supplementary resources, which will enhance your learning experience and may help you complete the unit.
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	Assessment task
At different stages throughout the workbook, after you have completed the readings and activities, you may be prompted to complete one or more of your assessment tasks.
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	Video
Videos will give you a deeper insight into the content covered in this workbook. If you are working from a printed version, you will need to look these up using the URL provided.



[bookmark: _Toc22492850]Getting started 
[bookmark: _Toc22492851]What will I learn by completing this workbook? 
This workbook has been developed for the units of competency CPPREP4001 Prepare for professional practice in real estate, CPPREP4002 Access and interpret ethical practice in real estate and CPPREP4003 Access and interpret legislation in real estate. 
Successfully completing these units of competency will give you the skills and knowledge to prepare to work in real estate, including understanding the personal, legislative and ethical requirements, and interpreting legislation, relevant to real estate.
In this workbook, you’ll learn about:
the functions and business structure of real estate agencies
employment in real estate
professional development requirements and opportunities
communicating with clients
interpreting and keeping up to date with real estate legislation
ethical requirements and practices
resolving concerns with discrepancies in legal and ethical practice.
Each topic includes opportunities to check your progress and understanding as well as activities that will help you to complete the formal assessments.   
The activities throughout this resource will assist you in your learning. These activities don’t form a part of your final assessment however they’ll contribute to your understanding of each topic area.
[bookmark: _Hlk10115583]There are seven topics to complete within this workbook. They are: 
The business of real estate 
Working in real estate
Communication skills and strategies
Regulators and industry bodies
Real estate legislation
Understanding legislation
[bookmark: _Toc518640492]Ethical conduct in real estate
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[bookmark: _Toc22492853]1.1 Overview
You’re probably familiar with the presence of real estate agencies. You may see their offices when you visit your local shopping centre, their signs in the streets and their advertisements in your newspapers and letterboxes. But what do real estate agents actually do?
In this topic you’ll learn about:
types of agencies and licences
property services
parties to real estate transactions
forms of business ownership
organisational structures.
[bookmark: _Toc22492854]1.2 Introduction to real estate 
Real estate is a regulated industry. This means that real estate activities are governed by legislation, the purpose of which is to minimise consumer harm.  
NSW Fair Trading is the government department that oversees the regulation of the real estate industry in NSW. In other words, they are the state regulator. 
[bookmark: link002][bookmark: link003]In NSW, the main legislation affecting this industry is the Property, Stock and Business Agents Act 2002 (NSW) (PSBA Act) and the Property, Stock and Business Agents Regulation 2014 (NSW) (PSBA Regulation). 
NSW Fair Trading and the PSBA Act and Regulation will be referred to throughout this resource and discussed in more detail further on.
[bookmark: _Toc22492855]1.3 Types of agencies and licences
Real estate agency practice is all about providing the public a service, that is, the listing, management and sale of property. The PSBA Act requires that all agency businesses are effectively controlled and supervised by a licensed agent. All property agents must be licensed in the category of business in which they propose to operate. 
It’s an offence for an estate agent to allow or help a non-licence holder to use their licence to act as a real estate agent. Fines apply for failing to be licensed.
[bookmark: link004][bookmark: link005]To apply for any of these licences, you’re required to meet the criteria of eligibility as listed in the PSBA Act. The qualifications required for each area are set out in the Property, Stock and Business Agents (Qualifications) Order 2009 (NSW). 
[bookmark: link006]In NSW, under Section 3 Definitions of the PSBA Act, there are several categories of agents. These include:
real estate agent
stock and station agent
business agent
other agents (for example strata managing agent and on-site residential property manager).
Many real estate agents hold multiple licences, which allow them to offer services such as stock and station agent, and strata managing agent.
[bookmark: _Toc22492856]Real estate agent
The main role of the real estate agent is to act on behalf of others, for a fee, in dealings involving land and improvements. These dealings include such things as selling, leasing and managing property. Real estate agents promote properties to prospective buyers and tenants, and negotiate agreements between buyers and sellers, and owners and tenants. The role also includes leasing and managing investment property, and may include property management business development, or this may be performed by a separate business development manager.
Most suburban agencies deal exclusively with residential properties, however, there are other agencies whose specialty areas are commercial and/or industrial properties.
Agents are required to hold a real estate agent’s licence.
[bookmark: _Toc22492857]Stock and station agent
One difference between the stock and station agent and the real estate agent is in the type of land they sell. Stock and station agents handle land that’s used for commercial agricultural or pastoral purposes, such as dairy farms and grazing properties. They also handle the sale and purchase of livestock and agistment (where one person is given the right to graze livestock on another person’s land in exchange for a fee). Stock and station agents need additional training and experience to work in this area.
In practice, most stock and station agents carry out the business of real estate agents as well. This allows an agency to deal with both ‘town and country’ properties, if licensed. You need a stock and station agent licence if you sell land with an area over 25 hectares.
[bookmark: _Toc22492858]Buyer’s agent
Agents who act for buyers are called buyer’s agents. The purchaser gives the buyer’s agent details such as price, size and inclusions and the agent helps that purchaser find a property.
A buyer’s agent is required to hold a real estate licence or have a Certificate of Registration and work under the direction of a licensed agent.
This previously separate category of licence is now absorbed into the Real Estate licence classification. Traditionally, this form of agency practice was performed by separate agencies. Now, most agencies refer to specialists within their own organisation as buyer’s agents. However, the same agent can’t act for both buyer and seller, because of the conflict of interest this would create.
[bookmark: _Toc22492859]Business agent/broker
Business agents or brokers specialise in selling businesses and professional practices. Examples of this type of business include small businesses in the retail, service or manufacturing sectors such as hairdressing salons, coffee shops, motor repair garages and boutiques. Professional practices could include chartered accounting, medical and legal practices. A small number of agents concentrate on specialist fields, such as hotel and motel brokerage.
As with stock and station agents, many business agents also have a real estate agent’s licence. This allows them to easily facilitate not only the sale of a business but also the real property from which the business operates.
[bookmark: _Toc8637805][bookmark: _Toc17108894][bookmark: _Toc22492860]Strata managing agents
Strata managing agents look after the interests of owners of units, villas, townhouses, apartments and dual occupancies in strata schemes. The strata managing agent needs to be an expert in meeting procedures, budgeting, accounting, insurance and dispute resolution as they take on the functions of the owners' corporation (formerly known as the body corporate in NSW).
The role of strata managing agents is quite different from the roles of real estate, stock and station, or business agents.
Strata managers only perform the tasks delegated to them by the owners' corporation, so the duties they perform will vary from building to building.
[bookmark: _Toc8637806][bookmark: _Toc17108895][bookmark: _Toc22492861]Registered agent (certificate of registration holder)
A registered agent may also be known as an assistant agent.
[bookmark: link007]Not everyone who works in agency practice holds a licence. However, if they’re not involved in purely clerical or administrative roles in the real estate office, they must be registered in accordance with Sections 10 and 11 of the PSBA Act.
Anyone who wants to work as a real estate agent, stock and station agent, or strata managing agent must have a licence. People starting work in the property industry as a real estate salesperson, or stock and station salesperson, must have a certificate of registration. Different certificates of registration apply to different industry sectors.
The licensee in charge of a business must hold a Class 1 licence. They’re responsible for ensuring that all staff are appropriately registered. They must provide all new recruits with application forms and forward the completed forms with the correct fees to NSW Fair Trading, who decides whether to issue a certificate of registration. 
[bookmark: _Toc22492862]Auctioneer
[bookmark: link008]To be an auctioneer, you need to have a real estate or stock and station agent’s licence, as well as appropriate qualifications to obtain accreditation, in accordance with Section 21 of the PSBA Act.
[bookmark: _Toc8637807][bookmark: _Toc17108896][bookmark: _Toc22492863]Corporation licence
Where the proprietor of a property business is a company, it must hold a separate corporation licence. This gives NSW Fair Trading the same powers of regulation over companies as it has over individuals.
Once you’re either a registered or licensed agent, you must follow the legal structure that governs real estate, otherwise you may face disciplinary actions. 
	[image: ] 	Practice activity
[bookmark: _Toc22492864][bookmark: _Hlk22475123]Activity 1.1: Licence requirements
Check your understanding of licence requirements.
Read the following questions and answer each carefully. Click the box in the answer column of the table to select your answer choice – select all that apply.
1. What level qualification is required to obtain a real estate agent’s licence?
	#
	Choices
	Answer

	A. 
	Completion of specific units of competency
	☐
	B. 
	Certificate IV
	☐
	C. 
	Diploma
	☐

1. What level qualification is required to obtain a certificate of registration?
	#
	Choices
	Answer

	A. 
	Completion of specific units of competency
	☐
	B. 
	Certificate IV
	☐
	C. 
	Diploma
	☐




1. What level qualification is required to be an accredited auctioneer?
	#
	Choices
	Answer

	A. 
	Completion of specific units of competency
	☐
	B. 
	Certificate IV
	☐
	C. 
	Diploma
	☐

[bookmark: _Toc22492865]1.4 Property services
The types of properties in which real estate agents may specialise include residential, commercial and/or industrial, and stock and station. Agents’ services can generally be divided into two types: selling and managing.
[bookmark: _Toc22492866]Property sales
There are three main methods of sale:
Auction
Private treaty
Tender.
Selling at auction
Properties listed for sale by auction can be sold:
prior to auction, if the purchaser makes an offer which the vendor is happy with
at auction
following the auction.
At the auction, prospective purchasers make increasing offers for the property until it is ‘knocked down’ to the highest bidder.
Selling by private treaty
Private treaty refers to offering a property for sale at a specific asking price. The vendor is at liberty to accept or refuse any offer subsequently made on the property.
Sale by tender
A sale by tender is most often used in the sale of commercial and industrial real estate. The vendor’s agent advertises the property for sale by tender and invites intending purchasers to submit offers by a certain date.
[bookmark: _Toc22492867]Property management
The management of properties gives a real estate agency a steadier and more predictable income than property sales. Agencies manage many different types of properties, both residential and non-residential, for example:
houses, units, villas, townhouses
commercial offices, and retail and industrial premises.
holiday accommodation.
The real estate agent provides a service to the owners of investment properties. This includes promoting the property, finding a tenant, establishing a lease between the parties and collecting the rent.
The agency’s income and assets can be increased by obtaining new managements and building up the rent roll. This is often performed by a property management business development manager.
The total number of rentals managed by individual agencies are called rent rolls.
[bookmark: _Toc13226394][bookmark: _Toc17108897][bookmark: _Toc22492868]1.5 Parties to real estate transactions
Leasing and sale transactions take up the bulk of the work for real estate agents. 
Vendors and landlords are usually an owner of a property for sale or rent. They may be individuals, groups or companies. Owners reserve the right to sell or rent a property at will, for a negotiated price.
Licensed or registered agents sell or rent property on behalf of another person, that is, they have no interest in the ownership of the property. 
Buyers and tenants liaise with agents to either purchase or rent property.
Vendor: 	A person or company offering something for sale
Buyer: 		A person who makes a purchase
Landlord: 	A person who rents out land, building or accommodation
Tenant: 	A person who rents from a landlord a building, land or accommodation
Other parties may also be involved in real estate transactions. These can include other banks (who are providing finance to the buyer), solicitors, conveyancers and other real estate agents (who are acting on behalf of their own client).
[bookmark: _Toc22492869]The agency-principal relationship
The concept of the agency-principal relationship involves:
the principal (i.e. vendor or landlord), who instructs and is represented by the real estate agent 
the agent, who is authorised to represent the principal.
The contract of agency in real estate is the legal relationship that’s formed when the principal appoints the agent to arrange a transaction on their behalf (for example, sell their property). This relationship is demonstrated by a written authority (the agreement).
The principal authorises the agent to find a third party (for example, a buyer or tenant) who is willing to agree to the principal’s terms. The principal and the third party then enter into a binding contract between themselves.
A Real Estate Agent needs to balance their responsibilities as an Agent to always act in the best interest of the principal (client), while ensuring they adhere to consumer protection principles and other legislation when dealing with a purchaser.
This relationship is illustrated in Figure 1 below.
Principal
Agent
Third party
Deals with third party on behalf of principal
Contract
Agency contract
Delegates authority
Acts and makes decisions

[bookmark: _Ref22492462]Figure 1: Agency-principal relationship
[bookmark: _Toc22492870]Clients and customers
In a real estate office, two other terms are used regularly to classify the agency relationship with other parties. 
The client (or principal) in the business of real estate is the person who pays the agent money.
The customer is a person who does business with you but doesn’t pay you money for your services, for example, the purchaser.
[bookmark: _Toc8637809][bookmark: _Toc17108898][bookmark: _Toc13226404]	[image: ] 	Practice activity
[bookmark: _Toc22492871]Activity 1.2: Parties to real estate transactions
Check your understanding of parties to real estate transactions.
Read the following questions and answer each carefully. Click the box in the answer column of the table to select your answer choice – select all that apply.
1. Who has a contractual relationship in real estate transactions?
	#
	Choices
	Answer

	A. 
	The agent and the purchaser of a property
	☐
	B. 
	The agent and the vendor of a property
	☐
	C. 
	The vendor and the purchaser of a property
	☐

1. Who is the principal?
	#
	Choices
	Answer

	A. 
	The agent
	☐
	B. 
	The client
	☐
	C. 
	The customer
	☐

[bookmark: _Toc22492872]1.6 Forms of business ownership
Most real estate businesses in Australia are formed under one of these three typical ownership models:
Sole trader
Partnership
Company.
[bookmark: _Toc8637810][bookmark: _Toc22492873]Sole trader
A sole trader is the simplest and cheapest business structure for a business owned by one person. The owner may manage the business on their own or they may employ staff to perform this duty or to work in their business. The sole trader takes all the profits for the business but must also bear any losses. Often the name of the sole trader is identified in the name of the business, for example, Nerida Dunn Realty. 
[bookmark: _Toc8637811][bookmark: _Toc22492874]Partnership
A partnership involves an agreement (legally binding, usually written) between two and 20 parties. In a partnership, partners share profits (and any losses) in an agreed percentage, which usually corresponds to their original investment.
[bookmark: _Toc8637812][bookmark: _Toc22492875]Company
In Australia, there are many different types of companies, however, all have certain requirements and expectations policed by Australia’s national corporate regulator, the Australian Securities and Investments Commission (ASIC). For example, they must be registered, have a director and a secretary and, if the company has more than one director, have board meetings.
In the real estate context, a company must have a corporation licence and a licensee in charge. At least one director must be licensed. In theory, directors aren’t personally liable for the company’s debts. In practice however, creditors (such as banks) often require a director’s guarantee, which gives the creditor access to the director’s home and other assets if the business fails.
Irrespective of the type of business structure, the owners are responsible for all actions of the business. Also, except for a company that is operating without director’sguarantees, they are personally liable for business debts.
[bookmark: _Toc8637813][bookmark: _Toc17108899][bookmark: _Toc22492876]1.7 Organisational structures
Real estate agencies can be structured in several ways: as franchises, as members of marketing groups or as independent agencies (which means they aren’t aligned to any common groups).
[bookmark: _Toc8637814][bookmark: _Toc22492877]Independent agency
An independent agency is a business that is wholly owned and operated by its owner(s). They aren’t aligned with, and therefore don’t benefit from any association with, the bigger property groups. Typically, they’re smaller operations and thrive on a perception of superior local knowledge and standing in the community they serve.
[bookmark: _Toc8637815][bookmark: _Toc22492878]Franchises
A franchise is a business arrangement where the franchisor provides a brand image, corporate advertising, business systems, training, and established goodwill, in return for a licence fee from the franchisee. Examples of real estate franchise operations include LJ Hooker, Raine & Horne and Century 21. A franchise uses a corporate name and must hold both a corporation licence and have a licensee in charge. At least one director of the company must be licensed.
[bookmark: _Toc8637816][bookmark: _Toc22492879]Marketing groups
A marketing group is a group of agents that uses the same name and business systems to project a larger corporate image. They aim to provide operators with a profile similar to the franchise operation, but without the same level of cost or commitment. Examples of marketing groups are First National and The Professionals.
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[bookmark: Topic2][bookmark: _Toc22492880]Topic 2: Working in real estate
 


[bookmark: _Toc22492881]2.1 Overview
Working in any industry, it’s important to know about the working conditions and what your responsibilities might be. In particular, for real estate agents, there are responsibilities such as continuing professional development, which is compulsory.
In this topic you’ll learn about:
[bookmark: _Toc13226403]roles and responsibilities of real estate staff
employment conditions 
other responsibilities in agency practice
continuing professional development.
[bookmark: _Toc22492882]2.2 Roles and responsibilities of real estate staff
Each real estate office will differ depending on its area of specialisation and individual structures. Real estate agents offer a variety of services including sales, property management, valuation and property investment consulting. These services can then be broken down into even more specialist areas.
In addition to the types of properties that a real estate agent may specialise in, the size and structure of an office will affect the roles and responsibilities of employees. The real estate agent may also hold additional licences in Stock and Station or Strata Management or be accredited to auction real estate. In addition, some larger offices may have a specialist in Project Management or Property Investment Consulting.
[bookmark: _Toc22492883]Licensed real estate agent
A licensed real estate agent is anyone who engages in the business of:
selling, buying, exchanging, letting or taking on lease of, or otherwise dealing with or disposing of, any real estate or business on behalf of another person
negotiating real estate transactions on behalf of another person
collecting rents for any real estate or business on behalf of another person.
The real estate agent is the officer in charge and must administer the day-to-day operations of the agency.
[bookmark: _Toc22492884]Registered agent
A registered agent is any person who performs any of the functions of a real estate agent, for a real estate agent. This includes buying, selling, leasing, negotiating, collecting rent for property, and business transactions.
[bookmark: _Toc22492885]Licensee in charge
This person is often the agency principal and is a licensed real estate agent who’s responsible for managing the day-to-day operations of an estate agency office (including a principal office and branch office). The licensee in charge is responsible for the management of the trust accounts and the daily activities of the office. They must hold a Class 1 licence.
[bookmark: _Toc13226421][bookmark: _Toc22492886]Salesperson
Salespeople make up a large sector of the real estate profession and work on behalf of property vendors (sellers). While the prime duty of care involves the client, who is in most cases the vendor, there is an obligation to be fair to all parties in a transaction.
Duties include:
· appraising properties
· obtaining listings of properties for sale
· marketing the property
· seeking out and introducing buyers
· offering advice on current market conditions arranging and overseeing inspections negotiating the sale
· liaising with legal representatives.
[bookmark: _Toc13226422][bookmark: _Toc22492887]Property Manager
Property Managers lease and manage residential, commercial, industrial and retail property on behalf of property owners. The Property Manager usually has several Property Officers, which is the entry employment level in this section. The Property Manager and Property Officers’ duties include: 
· selecting tenants
· collecting rent
· arranging repairs marketing the property
· negotiating leases and rent reviews advising on market rents
· representing the property owner at tribunal hearings.
[bookmark: _Toc13226424]	[image: ]	Watch
[bookmark: _Toc22492888]Video: A day in the life of a Property Manager
To help you develop an insight into what a Property Manager does every day, watch the following video.
A Typical Day in the Life of a Property Manager (YouTube 06:36 mins)
[image: ]
https://www.youtube.com/watch?v=v3Qkw8rlIdQ
[bookmark: _Toc13226423][bookmark: _Toc22492889]Support staff
Receptionists and administrative personnel (sometimes referred to as Personal Assistants or PAs) are among the most important contributors to a real estate office. The role of the receptionist is very important, as it’s the first point of contact for the agency’s clients. This role can vary considerably, however tasks usually include:
· answering the telephone 
· handling enquiries face-to-face 
· communicating with clients, including internet enquiries
· receiving rents and providing receipts
· word processing
· updating the website and advertising.
[bookmark: _Toc22492890]2.3 Employment conditions 
In much the same way that there are laws in NSW and Australia that protect consumers from unscrupulous business practices in the marketplace, there are other laws that protect employees from unscrupulous behaviour of employers. This area of law is known as industrial relations. There are several factors that determine pay and employment conditions in the real estate industry.
[bookmark: link010]Employers are obligated to provide the 10 minimum employment entitlements outlined in the National Employment Standards. These standards apply to all employees in the national workplace relations system, regardless of whether they’re covered by an award, registered agreement or employment contract.
[bookmark: _Toc22492891]Employers’ responsibilities
The employer has responsibilities relating to industry/agency practice and conditions of employment that include:
paying employees a minimum weekly salary and deducting an appropriate amount of income tax
taking all reasonable precautions to ensure employees aren’t subject to unnecessary health and safety risks in the course of their work
providing employees with workers compensation insurance 
compensating employees for expenses incurred through their work activities
providing employees with the required notice of intention to terminate employment.
[bookmark: _Toc22492892]Employees’ responsibilities
The employees’ responsibilities include:
understanding and complying with the conditions of their employment
taking reasonable care to protect themselves and others who may be affected by their actions, as well as from risks to health and safety while at work, and obeying lawful orders
complying with requirements for privacy/confidentiality of personal information held by the agency
complying with codes and standards for ethical conduct and professionalism.
[bookmark: _Toc22492893]The NSW industrial relations process
Two approaches are used to determine the terms and conditions under which people are employed in the real estate industry:
the traditional award system
a system of registered agreements, resulting from collective bargaining processes with individuals or groups of individuals.
The traditional award system covers the majority of those who work in the real estate industry. 
Enterprise agreements
There are two types of enterprise agreements: the Individual Employment Agreement and the Employee Collective Agreement.
The minimum provisions that may be negotiated as part of an enterprise agreement include:
guaranteed basic rate of pay and casual loadings
provisions for superannuation
maximum ordinary hours of work limited to 38 hours per week (which can be averaged over 12 months) and reasonable additional hours
· four weeks paid annual leave per year (except for casual workers) – up to two weeks can be cashed out at the employee’swritten direction where workplace agreement allows
· 10 days paid personal/carer’s leave per year
· two days paid compassionate leave
· up to 52 weeks of unpaid parental leave.
An enterprise agreement sets out the minimum conditions of employment for employees engaged in specific types of work in the same way as an award. However, unlike most awards, enterprise agreements are specific to an enterprise or project.
Enterprise agreements are negotiated voluntarily between the two parties involved, that is:
the employer
the individual employees concerned or a union on behalf of those employees.
Enterprise agreements may be negotiated under either the state or federal system. Generally, if employees are covered by a NSW award or are award-free, they’re able to negotiate a NSW enterprise agreement. If a federal award covers them, they’re able to negotiate a federal enterprise agreement.
An application to approve an enterprise agreement is lodged with the Industrial Registrar of the NSW Industrial Relations Commission. The Commission then determines whether the agreement should be approved. An enterprise agreement isn’t enforceable unless the NSW Commission has approved it.
Each agreement, therefore, repeals the existing award terms and conditions for employees in an organisation, and replaces them with its own terms and conditions of employment, subject to certain minimum standards. Tests are applied before approval to ensure employee entitlements under the new agreement aren’t less than they were in the relevant award.
All agreements must comply with relevant NSW or federal laws that provide employment rights and obligations, such as minimum entitlements to parental, annual and long service leave. An enterprise agreement must have a dispute resolution procedure where there are more than 20 employees involved.
As the agreement is negotiated between an employer and their employees directly, unions and employer groups may be excluded from the process.
Awards
[bookmark: link011][bookmark: link012]In 2019, the Fair Work Commission introduced a number of changes that affect wages and employment classifications, commission-only employment eligibility, minimum commission-only rates and more. 
[bookmark: link013]Despite the availability of enterprise bargaining, most people in Australia still work under an industrial award that establishes the terms and conditions by which they’re employed. The real estate industry award is determined in accordance with the Industrial Relations Act 1996 (NSW).
Depending on your specific role in real estate, you’re probably covered by one of two awards: 
[bookmark: link014]The Real Estate Industry Award 2010  which applies to the majority of people employed in the industry. 
[bookmark: link015]The Real Estate Industry (Clerical And Administrative) (State) Award which covers additional real estate employees.
Other awards include:
Real Estate Industry (State) Training Wage Award
· Real Estate Industry (State) Superannuation Award
· Real Estate Valuers (State) Consolidated Award
· Clerical Industry (State) Training Wage Award
· Sundry awards that apply to cleaners, caretakers, gardeners etc.
Real Estate Industry Award 2010
This Award covers salespeople, property managers, property officers, licensees in charge and commission-only salespeople who work in the industry. It sets out the minimum terms and conditions under which they may be employed.
In broad terms, your employment conditions are established in two ways – by the award and by legislation. For example, rates of pay are provided by the award itself, while holiday entitlements and long service leave are stipulated in other specific pieces of legislation.
Note that the award conditions, provisions and entitlements cover many issues that impact on your day-to-day activities and work arrangements. These include such considerations as:
· job classifications
· rates of pay
· rostered days off
· allowances (travel, telephone)
· employment agreements
· payment of expenses
· meal breaks
· supply and use of mobile phones
· requirement to wear uniforms
· salesperson’s commission statement
· leave (sick, public holidays, jury service, compassionate, maternity, annual holidays and loading, long service)
· superannuation
· grievance procedures
· termination of employment
· redundancy arrangements and severance pay.
The most important of these provisions from your point of view is the Employment Agreement, which summarises your pay and conditions. An important amendment is the requirement for employers to issue a copy of the National Employment Standards fact sheets to all employees and to have available a copy of the current Award for employees to access.
Job classifications
[bookmark: link017]For your own protection, you should be aware of the functions and pay scales of the major classifications of real estate employees. Schedule B of the award lists the classification structure and definitions, including indicative job titles and tasks. There are four levels:
Real Estate Employee Level 1 (Associate level)
· Indicative job titles include Property Sales Assistant, Property Officer, Leasing Officer
Real Estate Employee Level 2 (Representative level)
· Indicative job titles include Real Estate Salesperson, Buyer’s Agent, Property Manager, Strata Title Manager
Real Estate Employee Level 3 (Supervisory level)
· Indicative job titles include Property Sales Manager, Strata/Community Title Management Supervisor
Real Estate Employee Level 4 (In-Charge-Level)
· Indicative job titles include Licensee in charge, Agency Manager.
Types of employment
[bookmark: link018]The award allows for full-time, part-time and casual employment. A full-time employee is based on 38 hours per week. The rates for part-time and casual employees are based on a proportion of the full-time hours. More details are listed in the award under Section 10. Types of employment.
Wages and allowances
Part 4 Minimum Wages and Related Matters contains information relating to the amount of weekly wages (according to your level), allowances, expenses, commissions and other matters.
Consultation and disputes
[bookmark: link020]The award also contains a section on Consultation and Dispute Resolution. This outlines the rights and responsibilities of employers and employees regarding changes in the workplace, as well as procedures for resolving disputes. If you find yourself involved in a dispute with your employer over a matter contained in the award, remember that you should follow the established procedures to resolve it.
Your employment agreement
Your employment agreement is a written agreement between you and your employer that sets out the terms and conditions of your employment. This agreement summarises the award conditions for the particular job classification that you hold. Four copies of each employment agreement are produced: one for you, one for the employer, and one each, forwarded with registration fees to the Real Estate Employers Federation (REEF) and the Real Estate Association (REA).
Commissions
There is no requirement under the Award for a commission or incentive scheme to be paid to the employee, although commissions and incentives are very much an industry standard in sales, and increasingly in property management. If employers don’t offer such incentives, then there is a real risk that they won’t hold on to or attract the better operators.
From the employer’s perspective, whether to offer an incentive scheme relies on a simple formula: the employee needs to generate more income in fees than the costs involved in employing them.
Different offices have different incentive schemes, and employees will negotiate their own scheme depending on their job classification, whether they’re licensed, and the level of their skills, knowledge and experience.
In general terms, a proportion of net office income earned by a particular sale, less franchise and sometimes listing fees, is credited to the person who lists the property for sale. A proportion of the net office income is also credited to the person who sells the property. In most agencies, the listing proportion is larger than the selling proportion. The splits and amounts can also be affected by the amount of agency fee negotiated and the type of agency agreement.
Neither the salesperson nor the agency is entitled to their commission until the sale is completed (i.e. settles). This can be six weeks or longer after the contract for sale is exchanged. The salesperson isn’t credited with their commission until the office receives or accounts for the total sale commission.
Common incentive or commission schemes
Debit/credit: This is where the cost of the salesperson’s wages and allowances are debited to an internal account, and their proportion of any commission earned is offset against this running total. Under the Employment Agreement, whenever commission is received into the office, the employer has 14 days to compile a statement for the salesperson. If at the end of that period the debits (i.e. wages and allowances) are greater than the commission received, then the net debit is carried forward to the new period. If, however, the commission is more than the debit, then the salesperson is to be paid that amount and starts with a zero balance for the next period. Note that it is only a paper debit and that it can never be recovered from a salesperson.
The concept of basing commission entitlement on and against the wage that the employee is legally entitled to is quite unique to real estate and it has its critics. It can have adverse effects on employee motivation and does contribute to a ‘revolving door’ of staff movement. Those who find themselves quite a bit in debit, find it hard to imagine ever achieving credit, and so leave.
Flat rate: In this case, a set proportion of any commission received is paid to the salesperson responsible, irrespective of the amount or volume. This is also a common form of remuneration for property management staff against the initial letting commission, rather than the ongoing management commission.
Targets: Target schemes can vary. The most common scheme is where a dollar target is set for the salesperson of fees to be earned per month. If they achieve the target, they receive a proportion of the commission received by the office above and beyond that monthly total. Unlike debit and credit, the salesperson begins at zero every month. A common variation is to set the period to a quarter, or even a year. Another variation is to use the number of sales and/or listings the salesperson makes during the period to determine their share of the commission.
[bookmark: link021]Commission only: Commission-only salespeople only work for an agreed percentage of the commission on settled sales. They aren’t paid a weekly salary or allowances, but they are entitled to payment for annual and long service leave, as well as rostered days off. The award lists minimum requirements and rates for commission-only employees in Section 16. Commission-only employment.
[bookmark: _Toc22492894]2.4 Other responsibilities in agency practice
There are several other responsibilities that both employers and employees need to comply with in general employment.
[bookmark: _Toc22492895][bookmark: _Toc4064325]Privacy 
[bookmark: link022]In March 2014, the Australian government introduced significant changes to our privacy laws. The Privacy Act 1988 (Commonwealth) contains 13 Australian Privacy Principles (APPs), relating to organisations and the government.
Organisations that are bound by the Privacy Act are called ‘APP entities, and include most Australian and Norfolk Island Government agencies, all private sector and not-for-profit organisations with an annual turnover of more than $3 million, all private health service providers and some small businesses.
These pages from the Office of the Australian Information Commissioner outline the Australian Privacy Principles:
· Privacy fact sheet 17: Australian Privacy Principles
· APP quick reference tool.
The privacy laws will affect most areas of the real estate industry, including how you collect and store personal information (such as proof of identity), and what information you can disclose, and to whom.
	[image: ]	Collaboration
[bookmark: _Toc22492896]Activity 2.1: Privacy
[bookmark: link025]Read the article How Do Australian Privacy Principles Impact the Real Estate Industry? From LegalVision, which outlines some of these changes.
Discuss the privacy principles in your class and examples of how they would apply in real estate.
[bookmark: _Toc22492897]Work health and safety
Work health and safety (WHS) is an important issue for every business, including real estate. There are duty of care obligations placed on business owners, employees and others.
[bookmark: link026]Comcare outlines the WHS Act and Regulations on their website, and includes links to the legislation and Safe Work Australia.
	[image: ]	Resources
[bookmark: _Toc22492898]Additional resources on WHS
[bookmark: link027]Read the article A risky business, from Real Estate Business, which outlines some WHS issues for real estate businesses.
[bookmark: _Toc22492899]Anti-discrimination and equal opportunity
Discrimination can happen in the real estate industry and is something you need to be mindful of as an agent. Discrimination means treating someone unfairly based on certain characteristics, such as sex, race or disability.
In real estate, this means you can’t treat someone unfavourably, based on these characteristics. Examples include:
refusing to sell or rent a property
offering a property of different terms for example requiring a higher bond
refusing to extend or renew a lease
evicting.
[bookmark: link028]NSW Fair Trading has information on their website on Discrimination when renting.
[bookmark: link029]The Australian Human Rights Commission has a useful quick guide to Australian discrimination laws on their website.
	[image: ]	Watch
[bookmark: _Toc22492900]Video: A fair go when renting - discrimination
Watch this video from NSW Fair Trading which discusses discrimination in renting.
A fair go when renting – discrimination (YouTube 03:38 mins)
[image: ]
https://www.youtube.com/watch?v=R3TtSmnqgkQ
[bookmark: _Toc22492901]2.5 Continuing professional development
Probably the most significant change to the industry adopted by the PSBA legislation was the introduction of compulsory Continuing Professional Development (CPD). Licence renewal is conditional on the licence holder undertaking CPD each year. This applies to the renewal of a licence or certificate of registration for real estate agents, strata managing agents, stock and station agents, business agents, community managing agent and residential property managers under the PSBA Act. 
This educational requirement enables the licence/certificate holder to gain points through various forms of activity attendance. They’re required to obtain 12 points, regardless of the number of licences held.
It’s also seen by the industry practitioners as being a valuable method of delivering higher levels of service to their clients and customers. It was introduced by NSW Fair Trading to ensure the industry is professional and maintains high standards.
The aim is to maintain public confidence by ensuring that industry participants are continually updating their skills and are aware of legislative changes and society needs.
NSW Fair Trading states that the aims of the CPD scheme are to:
increase levels of consumer protection
promote professionalism across the property agency industry
improve the knowledge and skills of practitioners
encourage high standards
maintain public confidence.
	[image: ]	Resources
Continuing Professional Development: NSW Fair Trading
[bookmark: link031]The CPD page on the NSW Fair Trading website contains much information on the CPD guidelines, including learning options, eligible activities and examples of earning points.
	[image: ] 	Practice activity
[bookmark: _Toc11228383][bookmark: _Toc22492902][bookmark: _Hlk22475331]Activity 2.2: CPD
Read through the CPD information on the NSW Fair Trading website to find the answers to the following questions.
1. When do I need to have my CPD completed by?

Does watching training videos or DVDs constitute CPD?

Does NSW Fair Trading keep a register with information about my CPD points?

What action will NSW Fair Trading take against me if I misrepresent my CPD points on the renewal application?

How do I prove I have attended a training session or CPD activity?

[bookmark: _Toc22492903]CPD priorities
Priorities for CPD will change from time to time and compulsory topics (if any) will be set by the state regulator, NSW Fair Trading. The learning areas and compulsory topics are developed by an Industry Consultative Reference Group. 
[bookmark: link032]One priority is the recently updated Property Training package and new qualifications it contains. The REINSW discusses these qualifications and requirements in the article Industry reforms are coming! 
Updated legislation also means that you’ll need to keep up to date with these changes, which can be performed through CPD.
	[image: ]	Resources
[bookmark: _Toc22492904]Additional resources on CPD priorities
[bookmark: link033]Read the REINSW Hot topics page to review current issues in real estate that you should learn about.
[bookmark: _Toc22492905]Professional development opportunities and pathways
As discussed in 1.4 Licensing requirements, you are required to hold specific minimum qualifications to obtain a licence or certificate of registration in real estate. For example, a Certificate IV in Real Estate Practice is required for a real estate agent’s licence. Fortunately, these qualifications count towards CPD. 
There are also PD pathways available to you if you want to specialise in an area like strata management or aspire to manage your own agency. You may start out with a Certificate of Registration, having obtained your Certificate III in Real Estate Practice. To obtain a licence, for example, real estate agent or strata managing agent, you would then need to study for a Certificate IV in Real Estate Practice, or a Certificate IV in Strata Community Management. You may then choose to attain a Diploma of Property (Agency Management) or a Diploma of Strata Community Management, which would help you in a management role.
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[bookmark: Topic3][bookmark: _Toc22492906]Topic 3: Communication skills and strategies
 


[bookmark: _Toc22492907]3.1 Overview
Working in real estate relies very much on effective communication. This is true of any client-focused service business. Communicating well with clients requires good skills incorporating the right technique and a positive commitment to the client. You’ll need both verbal and non-verbal communication skills. Verbal communication includes both oral (spoken) and written communication, while non-verbal includes body language.
In this topic you’ll learn about:
methods of communication
dealing with clients
body language
oral communication
written communication
communicating online
diversity
handling client complaints.
[bookmark: _Toc22492908]3.2 Methods of communication
There are many methods of client communication that can take place in a real estate practice. The obvious ones are:
face-to-face: where the agent and client relate interpersonally
telephone: a useful business tool
written: not only business letters, meeting notices, agendas and minutes reports, but also electronic writing such as emails and websites
social media: sites such as Facebook, Twitter, lnstagram, YouTube, Snapchat, Pinterest.
[bookmark: _Toc22492909]3.3 Dealing with clients
[bookmark: _Toc22492910]What is rapport?
If you have rapport with another person then you understand each other very well. It’s also about mutual trust and respect. People often talk about meeting someone and having instant rapport with them, but in fact, rapport is important throughout a relationship. Both parties need to work at maintaining rapport in the business relationship.
People who can create rapport are focused on the other person and use active listening and effective questioning to find out about the other person. They also use observation to ensure that their choice of words, tone of voice and body language is appropriate for that person.
Learning to engage in what is sometimes seen as 'small talk' is an important communication skill. People can build others’ self-esteem by showing interest in them, actively listening and revealing points of connection or similarity.
The key is to listen and follow the other person's line of thought, rather than do all the talking. If areas of similarity appear, where backgrounds or interests are shared, this can make conversation easier and help build rapport. Be fully present and show the other person that you’re interested only in their needs and wants.
[bookmark: _Toc22492911]First impressions
When clients meet you for the first time, they’ll form an opinion of you within the first ninety seconds or so. This first impression is difficult to change so it's important to work at making it positive.
What do you want your customer to see when they approach or are approached by one of the organisation’s personnel? How would you want an employee to appear? What mood, atmosphere, or image should they reflect? What are the observable signs that appearance guidelines are being met?
It’s important to dress in a business-like way to indicate that your commitment to your profession is openly visible to the public. Untidy, unironed or inappropriate clothing reflects someone who doesn’t care about their personal image and someone who isn't interested in conveying a positive image for their organisation.
[bookmark: _Toc22492912]Meeting and greeting customers
Always focus on the customer’s needs and provide a ‘can do’ approach. It’s important to provide alternatives and assistance for the customer.
A friendly, cheerful attitude is appreciated by customers and shows that you’re courteous and helpful. By promoting a positive attitude to customers, you’ll be able to develop a relationship based on trust and respect.
When greeting customers ensure that you smile and use a friendly tone — your presentation represents the organisation. Concentrate on what the customer is saying by:
· paraphrasing their enquiry so that they know they’ve been understood
· not making assumptions or interrupting
· taking notes if necessary.
[bookmark: _Toc22492913]Using names
Do you like it when people remember your name? How do you feel if you say, 'Hello Mr Smith' and he replies 'Oh, hello Miss ... '? Most people like to be greeted by name. Is Mr Smith being deliberately rude, or does he really not know your name and is embarrassed about it? To save yourself embarrassment, it really is worthwhile taking the trouble to find out the names of people your organisation deals with regularly.
Clients really respond to having a personal relationship with a service provider who knows them by name. They’ll go back again and again to 'my barber', 'my coffee shop' or 'my mechanic' simply because they unconsciously feel there’s a personal connection there.
[bookmark: _Toc22492914]Saying goodbye
How you end interactions with clients is just as important as how you start them. After all, this is the final impression of you that they’ll take home with them.
Some things to remember are:
be friendly and polite
use the client's name
thank them and shake hands
anticipate your next meeting.
Try to avoid over-used expressions such as 'Have a nice day'.
[bookmark: _Toc22492915]Keeping clients informed
It makes good business sense to keep clients informed of how you’re progressing with their matter. The information can be presented to the client or customer in many ways. The presentation of that information can reflect the professionalism of the organisation.
It’s important that the client information is both accurate and professional. Spelling errors, and incorrect information will give the impression that your organisation is unprofessional and could even have legal ramifications.
[bookmark: _Toc22492916]Keeping records
Real estate agencies are involved in a large volume of communication every day, both within the office and with clients and customers. This communication may be general or very specific, it may be trivial or extremely important, it may come in a variety of formats and the person who is supposed to receive the communication may or may not be in the office at the time it arrives. It’s critical to keep a record of this communication so that it can be:
· passed on to the appropriate person for action
· shared between relevant staff members, keeping everyone up to date
· kept as a record for commercial or even legal reasons.
When you choose to communicate orally with a client or when they call to communicate something to you, it’s very important to keep notes. Notes can help you remember what you need to say and to recall what was discussed. You would normally keep these notes in your diary or with the client’s file.
It’s vital to keep accurate records of all contacts you have with clients (as well as contact with councils, allied professionals, government bodies and so on). Accurate records help you:
· have the facts at your fingertips rather than relying on memory
· deal promptly with enquiries from clients
· be accountable to your principals
· prove that you were following the correct procedures
· state calmly what happened rather than getting involved in arguments and accusations, where there is a conflict with a client.
A real estate agency keeps records in various ways. Some rely on paper and files; others have computerised record keeping, at least for some areas such as client databases and gathered research. You may take notes in the field then enter the information into the computer when you return to the office.
Regardless of the method the agency uses, records must be:
· accurate
· as complete as possible
secure, to avoid theft of intellectual property and business data, as well as breaches of privacy legislation.
[bookmark: _Toc22492917]3.4 Body language
Body language refers to the gestures, postures and facial expressions that people use to communicate non­verbally with each other. Body language is critical to building rapport. You can use it to gauge your client's mood, or to project a certain mood yourself. You can observe clients' initial body language and then moderate how you approach them. Slouching, folded arms and facial expressions and gestures can all communicate messages to customers without a word being said.
[bookmark: _Toc22492918]Posture
Use an open and positive body language posture to project a confident, friendly image to clients. 
Turn your body towards the speaker.
Lean forward to show interest, but don’t invade their personal space.
Appear relaxed and receptive.
[bookmark: _Toc13226442][bookmark: _Toc17108911][bookmark: _Toc22492919]Attitude
You can’t see the attitude of people directly, but often you see it through their body language and tone of voice. Usually, their attitude shows for all to see. Our body language and tone of voice convey the ‘real’ message being communicated.
How do members of your organisation or work places you visit convey proper service attitudes through their body language? Do they smile, make eye contact, and have good posture, as well as make positive hand and body movements?
[bookmark: _Toc22492920]Attentiveness
Attentiveness involves tuning into customers’ unique needs and wants. It means being sensitive, making eye contact, and treating every customer in a special, unique way that recognises their individuality. By matching your attitude to those of your client you can make them feel special.
	[image: ]	Watch
[bookmark: _Toc22492921]Video: Body language
Alan Pease is an international speaker who specialises in body language and motivation issues. Watch this TEDx Talks video to learn more about this topic.
Body language, the power is in the palm of your hands (YouTube 14:29 mins)
[image: ]
https://www.youtube.com/watch?v=ZZZ7k8cMA-4
[bookmark: _Toc22492922]3.5 Oral communication
Oral communication takes place both in a face-to-face situation and on the telephone. The main difference is that, when you use the telephone with a client, neither of you can interpret the other's body language.
When talking to your clients, it’s important to use language that suits the situation you’re in. Inappropriate language makes establishing rapport difficult. For example, you would use polite formal greetings in an office situation, or the specific phrases needed for answering the telephone, such as 'Putting you through now'. 
Here are some other things to remember:
Avoid highly colloquial or technical language. 
Be friendly, but also business like. 
Being over friendly with new contacts is unprofessional and reflects badly on your organisation.
[bookmark: _Toc22492923]Active listening
Active listening happens when you focus on the message you’re receiving from the other person, without thinking about what you want to say next. Your response to the sender is one that paraphrases what you’ve heard. That is, you summarise what you’ve heard, and say it back to the sender in your own words. This ensures that you’ve understood the idea the sender wants to give you. 
You can often tell if someone is really listening to you, if they’re: 
smiling 
nodding 
staying silent 
making eye contact 
using a friendly and interested tone of voice 
encouraging you to continue 
asking open questions 
reflecting how you (the speaker) are feeling 
leaning towards you (the speaker).
[bookmark: _Toc22492924]Questioning techniques
Open and closed questions
Open and closed questions can be used when communicating with clients to obtain information.
Open questions are used to enable people to provide more detailed information or descriptions. They generally start with who, what, when, where, why and how. For example:
What specifically were you looking for?
When are you looking to move?
Closed questions provide a yes/no or a one-word (or brief) answer. These are used to clarify information, ascertain facts or ask for preferences. For example:
Is this the colour you wanted?
Are you looking for a property with a lock-up garage?
[bookmark: _Toc854878]Asking reflective questions
As well as using active listening, you can use reflective questioning. Here’s an example: 
Sally: I came into your office last week, we need to downsize our house. 
Fiona: So, you spoke to one of our sales officers about selling your property?
A reflective question allows the other person to correct and clarify any misunderstandings you may have about what’s being said. If you echo back what a client has told you, the client then has a chance to either agree with you or point out things you’ve left out or misunderstood.
	[image: ]	Collaboration
[bookmark: _Toc22492925]Activity 3.1: Closed questions
Do this activity in a group of about four or five people.	
One person in the team needs to think of a common business object, for example, a stapler
The team asks closed questions only to determine what the object is
After guessing the answer, other people can have turns.
Discuss with the class how useful (or not useful) it was to ask closed questions only. Did it take a long time to find out the answer?
[bookmark: _Toc22492926]Activity 3.2: Open questions
Do this activity with one other person.
One person asks the other person open questions on a non-personal topic to find out more information, for example, what they did on the weekend or their holidays
After a few minutes, swap roles and do the activity again.
Discuss with the class how useful (or not useful) it was to ask open questions. 
[bookmark: _Toc22492927]Activity 3.3: Active listening
Do this activity with one other person – one is the speaker, the other is the listener.
One person talks about a comfortable situation, for example, an award, a special event
The listener tries to get the speaker to continue talking as long as possible by using active listening techniques
The listener may only make three statements during the activity
After a few minutes, swap roles and do the activity again.
After everyone has completed the activity, discuss with the class.
How did the speaker feel when the person just listened?
How did the non-verbal signals encourage or discourage the speaker?
Was the silence uncomfortable?
How did the listener feel to be able to just listen without the pressure to contribute?
How did the speaker feel having the freedom to talk without being interrupted?
[bookmark: _Toc22492928]3.6 Written communication
There will also be times in your work where you’ll need to communicate in writing. This may mean writing reports, completing forms or writing emails.
Written communication must be clear and accurate. Clients and customers judge the professionalism of an organisation by, among other things, the quality of its written communication, so it’s important for every member of staff to make sure that everything that goes out on the organisation’s letterhead is error-free and well presented.
[bookmark: _Toc22492929]Grammar, spelling and punctuation
It’s important to make sure your written documents contain correct grammar, spelling and punctuation to ensure they look professional.
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[bookmark: _Toc22492930][bookmark: _Hlk22475332]Activity 3.4: Check your grammar knowledge
Before learning about correct grammar, spelling and punctuation, check your knowledge.
Read the following questions and each answer carefully. Click the box in the answer column of the table to select your answer choice.
1. Which one is correct?
	#
	Choices
	Answer

	A. 
	Your a very nice person
	☐
	B. 
	You’re a very nice person
	☐




1. Which one is correct?
	#
	Choices
	Answer

	A. 
	I bought 10 magazine’s
	☐
	B. 
	I bought 10 magazines
	☐

1. Which one is correct?
	#
	Choices
	Answer

	A. 
	I would have gone to Europe if I had enough money
	☐
	B. 
	I would of gone to Europe if I had enough money
	☐

Apostrophes
Apostrophes show either possession or that a letter is missing (contractions). They are not used for plurals.
Possession shows that something belongs to someone or something.
Plurals are the multiple form of something.
Possessive pronouns are mine, yours, his, hers, its, ours and theirs, and don’t use apostrophes.
Note: there is a difference between it’s and its:
‘It’s’ is a contraction of ‘it is’, for example, it’s very hot today
‘Its’ is a possessive pronoun, for example, the milk is past its expiry date.
Possessive nouns use an apostrophe and an s, for example:
This is John’s house
Michael drove his friend’s car.
When a noun ends in s, put the apostrophe at the end and don’t include the extra s, for example:
This is my parents’ house
I drove Mr Harris’ car.
You can have multiple possessive forms together, for example:
I’m going to Lauren’s parents’ house tonight.
Possessive questions don’t use an apostrophe, for example:
Whose book is this?
Whose bags are those?
Apostrophes are used in contractions of words to replace missing letters, for example:
I do not want to go to school
I don’t want to go to school.
I should have gone to the movies
I should’ve gone to the movies.
Note: it is not correct to say ‘should of’. 
Apostrophes are not used for plurals, for example:
Pizzas not pizza’s
Books not book’s
Artist’s supplies not artist’s supply’s.
Sometimes it depends on whether you’re following English or American usage, for example:
This research was carried out in the 1970s (English)
This research was carried out in the 1970’s (American).
Common misspellings
Some common misspellings include:
your/you’re
there/their/they’re
Spellcheck won’t usually pick these up as misspelt words, so you need to be careful. A word with an apostrophe is usually a contraction.
For example:
You’re means you are for example You’re going to meet me at the coffee shop
Your is when something belongs to you for example This is your book
There is a location for example Your book is over there
Their is when something belongs to them for example This is their book
They’re is short for they are for example They’re going to meet me at the coffee shop.
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[bookmark: _Toc22492931]Video: Workplace communication techniques
The following courses from LinkedIn Learning are about workplace communication techniques that will help you when communicating in the workplace. You can watch all the videos in each course, or just the parts you need:
Writing business reports (LinkedIn Learning 01:57 hrs)
Writing in plain English (LinkedIn Learning 01:51 hrs).
Business Etiquette: Phone, Email and Text (LinkedIn Learning 58:59 mins).
[bookmark: _Toc22492932]3.7 Communicating online
Knowing how to communicate with and respond to customers' online enquiries is an important skill for maintaining both personal and professional relationships.
Social media communication skills are vital for real estate agents. Sites such as Facebook, Instagram, Twitter and Pinterest have made it easier to keep in touch with current and potential clients and are now common and expected channels of communication. They can also present you with both opportunities and challenges.
Some hints and tips for communicating effectively on social media include the following:
Be clear and direct – text communication has the potential to lead to misunderstandings, for example, don’t use sarcasm as this doesn’t always translate well.
Be conversational – write for enjoyment.
Focus on one core message.
You don’t have to agree with everyone to build rapport – learning how to respectfully disagree or say no shows others that you stand up for what you believe in.
Give the followers the information they want.
Focus on building relationships, not selling your services.
Respond to customers.
[bookmark: _Toc22492933]3.8 Diversity
People vary enormously in their appearance, behaviour and the way they relate to others. You need to be aware of your preferences and prejudices so that you don’t discriminate against particular clients, or groups of clients, when you provide a service.
Cultural differences refer to the way a person or group of people behave, and managers need to promote tolerance towards differences to build effective workplace relationships.
Cultural factors which affect communication in the workplace with either work colleagues or clients include:
cultural background
language
race and ethnicity
religious belief
customs
dress codes
values and attitudes.
It’s important to be aware that many cultures and nationalities have differing expectations of how clients should be treated. Many cultures are much more formal than we are in Australia.
For example, using first names might be considered rude in some cultures, as may direct questions and enquiries about personal matters might be considered rude in some cultures. Then again, in other cultures, asking direct and personal questions might be more acceptable than it is in Australia.
Physical contact is another area where practices and expectations can vary a great deal between countries. Shaking hands is a good example: whether to do it at all, whether to shake gently or firmly – it all depends on the culture that the other person comes from.
People may also interpret your gestures differently from the way you intended them. Some gestures are considered quite offensive by particular cultures.
As a rule, it's best to use formal manners at first and let the client set the standard. Observe your client's reactions if you’re not sure. If you’re dealing with people from other countries on a regular basis, it's a good idea to find out about their culture to avoid making embarrassing mistakes.
When communicating with people the most important thing is to remember to keep it neutral.
[bookmark: _Toc13226443][bookmark: _Toc17108912]Some tips for communicating with clients whose first language isn’t English:
· Speak as clearly as possible, breaking up your information into manageable chunks
· Don’t raise your voice – it won’t aid understanding
· Often reinforcing the spoken word with written and other more visual modes of communication helps understanding for example using diagrams, workplace operating procedures or instructions, or product brochures, or taking the client to the site of the issue under discussion (for example if discussing repairs to the guttering, go to the location and look at the guttering while talking about the repairs required)
· It’s important to understand that often there is no equivalent of an English word in the person’s own language. You need to be prepared to rephrase what you’re saying so that there is better understanding.
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[bookmark: _Toc22492934]Video: Cultural diversity
To learn more about using cultural awareness when communicating, watch the following video:
Cultural Diversity - Tips for communicating with cultural awareness (YouTube 05:01 mins)
[image: ]
https://www.youtube.com/watch?v=ZDvLk7e2Irc
[bookmark: _Toc22492935]3.9 Handling client complaints
Sometimes, no matter how much care is directed at implementing excellent client services, there will be times where customers find dissatisfaction and formally or informally pursue complaints. The following list contains some main points to consider:
Recognise customer dissatisfaction promptly and take action to resolve the situation according to your own level of responsibility and organisational procedures.
Handle customer complaints positively, sensibly and politely, and in consultation with the customer.
Use appropriate techniques to avoid escalation of the complaint.
Refer escalated complaints to the appropriate person, if resolution falls outside your level of responsibility and organisational policy and procedures.
Always maintain a positive and co-operative manner.
[bookmark: _Toc22492936]Client conflicts in the property industry
There is a lot of potential for conflict in the property industry. For example, difficulties between neighbours, problems with existing landlords or tenants, or lack of knowledge of legal requirements. Many people involved are under stress, and purchasing and selling property can be highly emotional.
If you can manage conflict, particularly in its early stages, you’ll have more satisfying and productive relationships with your clients or those parties with whom you have close dealings. This may save letters of complaint to statutory bodies, court action or complaints to professional associations or institutes with which the agency is affiliated.
Some of the most commonly reported complaints in the real estate industry include the following:
Agent not acting in the client’s best interests when selling or leasing their property
Security issues during open house inspection
Agent not having a knowledge of the Act and Regulations
Agent demonstrating high pressure tactics at auction
Agent making inaccurate statements about a property in an attempt to persuade a buyer or tenant to commit
False representation of selling price estimate for example under or over quoting
Misleading advertising – property sales and leasing
Conflict of interest: for example an agent attempting to purchase a property without disclosing their interest to their client
Agent not conveying all offers to the vendor in writing
Landlord complaints for example tenant may have caused damage to the property, unpaid rent.
[bookmark: _Toc22492937]How to deal with complaints
Show your concern and remain calm
Complaints are important to the people making them, so give them a chance to let off steam and express their feelings. If they have a problem, you might have one too. It’s okay for them to be upset, but you need to remain calm, in control, tactful and ready to respond.
Be objective
Your job is not to judge – the issue is not really about who’s right. The client is simply seeking satisfaction. You must make it clear that you’re interested in the problem and are concerned with fair treatment. Often the opportunity to complain is just as important to some people as any resolution of the issue.
Be prepared to listen
Every story has at least two sides, and you’re about to hear one of them. Listen to, and empathise with, the client. This not only shows respect but might also enable you to find out what the real problem is – including any hidden agenda – and the depth of feeling associated with the complaint. Your considered response will show that you’ve taken the matter seriously. If you’re particularly busy at the time, make an appointment to meet within a day or two. Never give people the impression that you’re not interested.
Assemble the facts
Although you should avoid any escalation of the perceived problem, resist making a decision until you know the facts. Clients may attempt to minimise their part in a problem by selectively omitting certain details, so search beneath the surface to understand what’s involved, without trying to manoeuvre them into admitting the complaint is unfounded. Finally, state your interpretation of the key issues and allow the client to clarify where necessary. Effective handling of the complaint at this early stage should avoid complications later.
Refer the client to the right person
Sometimes the best help you can give people is to put them in touch with the person who can help to solve their problem. You should make the necessary arrangements for the discussions to take place, and thoroughly brief the person you’re referring them to.
Adopt and follow a grievance procedure
You may already have documented procedures and accompanying work instructions for reporting and handling complaints and workplace problems. If not, develop procedures for handling complaints and educate employees and clients about those procedures.
Though not every complaint will require strict adherence to formal, documented procedures, you can’t afford to ignore a grievance or a complaint.
Address the complaint and advise of the decision
It’s safe to assume that anyone coming to you with a complaint or grievance would like a direct answer. Either give it in clear, definite and understandable terms, or guarantee a response by a certain time. If further time is required to investigate, let the client know about any delays. Once you’ve made your decision, tell the person yourself. Any misunderstanding can be clarified at this point. Though clients may not always agree with your decision, they should understand that their complaints were given very serious consideration, and that you appreciate their feedback.
	[image: ]	Collaboration
[bookmark: _Toc877354][bookmark: _Toc11228377][bookmark: _Toc22492938]Activity 3.5: Handle a complaint
Do this activity with one other person.
One person acts as the agent, the other as a disgruntled client or customer.
The disgruntled client or customer has a complaint – it may be that they’re not happy with your service in some way, the open house you’ve provided wasn’t professionally presented or they feel that you’re not acting in their best interests. You may be able to draw on our own experience.
After a few minutes, swap roles and do the activity again.







[image: ]

Document title	Version 1.0	Page 1 of 3
Disclaimer:  Printed copies of this document are regarded as uncontrolled. Please check http://  to ensure this is the latest version. 


© 2011 Department of Education and Communities, TAFE NSW eLearning Hub | Version: 0.0  | Created: dd/mm/2011

[bookmark: Topic4][bookmark: _Toc22492939]Topic 4: Regulators and industry bodies
 


[bookmark: _Toc22492940]4.1 Overview
As mentioned at the beginning of this resource, real estate is a regulated industry. In addition to the state regulator, there are other industry bodies that can impact this industry. It’s important if you’re working in the real estate industry to understand both the regulator and relevant industry bodies and what they do.
In this topic you’ll learn about:
the state regulator
industry bodies.
[bookmark: _Toc22492941]4.2 The state regulator
[bookmark: link039]The regulator of real estate activities in NSW is NSW Fair Trading. It’s the government agency that administers and oversees the PSBA Act and other legislation that influences the provision of real estate services. It’s also known as a statutory body.
 NSW Fair Trading’s regulatory functions for real estate include:
administering licensing and registration
improving services
promoting community awareness
investigating complaints and resolving disputes
developing a regulatory framework.
[bookmark: link040][bookmark: link041]The Housing & property section on their website has much useful information and documents for a range of users, including tenants, landlords and agents. They also include a list of legislations that they administer on their website.
[bookmark: _Toc8637827][bookmark: _Toc22492942]Administering licensing and registration
NSW Fair Trading controls entry into the industry through its administration of licensing and registration. It assesses every applicant’s suitability by looking at things such as qualifications and age. The licensee in charge of a business is responsible for ensuring that staff working in sales and property management are appropriately registered.
[bookmark: _Toc22492943]Improving services
NSW Fair Trading works to help improve real estate services, particularly the handling of money held in trust and the conduct of auctions.
It has the power to inspect a licensee’s records and enforce the provisions of the Act. NSW Fair Trading may disqualify or prosecute agents who don’t follow correct procedures, such as holding a licence or certificate of registration.
It also plays a role in the professional development of practitioners, by administering the continuing professional development scheme and providing workshops, seminars and other forms of training for practitioners.
[bookmark: _Toc22492944]Promoting community awareness
NSW Fair Trading also promotes community awareness about property services, especially in relation to consumer protection. It does this mainly through its website and publications such as:
[bookmark: link042]the New tenant checklist, aimed at advising tenants and owners of their rights and obligations under a residential lease
[bookmark: link043]the Bidders guide (for potential bidders at auctions)
[bookmark: link044]Information on agency agreements for the sale of residential property.
[bookmark: _Toc22492945]Investigating complaints and resolving disputes
[bookmark: link045]Part of NSW Fair Trading’s charter is to deal with consumers’ complaints about an agent. It can investigate the complaint, and, where appropriate, act to resolve the problem.
It also maintains a compensation fund, funded by licensees, to protect the public from unscrupulous agents who might misappropriate funds from their own trust account.
[bookmark: _Toc22492946]Developing a regulatory framework
NSW Fair Trading is also responsible for reviewing and updating the rules and regulations under the PSBA Act. This is to ensure that they remain consistent with modern business practice and the changing needs of consumers; the laws must reflect the times we live in. 
It also administers certain other areas of statutory control that impact on the activities of agents, such as residential tenancies.
	[image: ]	Collaboration
[bookmark: _Toc22492947]Activity 4.1: The state regulator
Discuss with your class the role of NSW Fair Trading. Why do you think the real estate industry needs to be regulated? What can they do for real estate agents and their clients?
[bookmark: _Toc22492948]4.3 Industry bodies
In addition to statutory bodies, there are several other organisations that help shape the industry in which you’ll work, known as industry bodies. There are many professional associations that exist for members of the property industry, including:
Real Estate Institute of Australia
Real Estate Institute of NSW
Strata Community Association
Australian Livestock and Property Agents Association
Australian Property Institute
Property Council of Australia
Australian Institute of Business Brokers.
[bookmark: _Toc22492949]Real Estate Institute of Australia
[bookmark: link046]The Real Estate Institute of Australia (REIA) was established in 1924 and is one of the oldest professional associations in Australia. 
The REIA represents the interests of the real estate sector to the Federal Government. It comprises seven state and territory Real Estate Institutes, which collectively represent about 80 per cent of real estate businesses and licensed estate agents. The state bodies are concerned about state issues and represent the interests of their members to their specific governments.
The Institute monitors government activities that impact on the industry and actively sponsors proposals for change. In this way, it provides an official platform through which agents can express their position on industry matters. It acts as a ‘lobbyist’ to government.
One of the main concerns of the REIA is to promote the professionalism of real estate agents. Professional standards of conduct are drawn from the Institute’s policies. These standards seek to reinforce the general behavioural guidelines and Rules of Conduct provided by the PSBA and its Regulation.
REIA’s Code of Practice provides guidelines for relationships between members and clients and the general public. The Code facilitates adjudication of disputes between members.
Another feature of the REIA is the range of support services it provides to help improve members’ businesses. These services include:
information on industry developments
information on changes in legislation and in agency and business practice
training and professional development
office products, standard forms, sales aids and reference books
insurance products.
Members may also elect to join the specialist ‘chapters’ of the REIA – auctioneers, residential sales, property management, strata management, business, commercial and industrial agents, and valuers.
[bookmark: _Toc22492950]Real Estate Institute of NSW 
[bookmark: link047]The Real Estate Institute of NSW (REINSW) is the peak industry body for real estate professionals in NSW and is a member of the REIA.
They represent thousands of agents in NSW and provide opportunities for professional development, advice to members, and hold events, such as awards.
[bookmark: _Toc22492951]Strata Community Association
[bookmark: link048]The Strata Community Association (SCA) (formerly the NSW Institute of Strata Title Management) is a not-for-profit professional organisation for strata managers and suppliers of services to the strata industry.
The SCA provides industry-specific training courses for entry into the industry and continuing professional development and public awareness seminars. It concentrates on raising professional awareness and increasing understanding of issues important to the industry, both within the industry and with government.
A Code of Ethics designed to protect the consumer binds SCA members.
[bookmark: _Toc22492952]Australian Livestock and Property Agents Association
[bookmark: link049]The Australian Livestock & Property Agents Association (ALPA) is Australia’s peak industry body for livestock and property agents.
The association represents more than 1,200 agency businesses across Australia. Collectively this group plays an important role in livestock, wool, merchandise and rural property sales and marketing.
ALPA members handle more than 97% of rural agency business Australia wide. It’s one of the largest organisations of small rural business people and is relied on to protect the interests of agents and producers nationally.
[bookmark: _Toc22492953][bookmark: _Toc13226415]Australian Property Institute
[bookmark: link050]Initially founded in 1926 as the Commonwealth Institute of Valuers, the Australian Property Institute (API) is the largest of several bodies that represent the interests of valuers and land economists.
The API is a voluntary professional association with members involved in the valuation, administration and use of land, property, plant and machinery.
The API also establishes practice standards for members, which are widely accepted throughout the industry. Such standards cover a wide range of activities, such as property valuation and analysis, finance investment research, developments, subdivisions, sales, leasing and management, and plant and machinery valuation.
[bookmark: _Toc22492954]Property Council of Australia
[bookmark: link051]The Property Council of Australia represents owners and managers of commercial, industrial and retail properties. It lobbies the government to influence the legislation that controls non-residential investment property.
Issues of concern to this body include tax and stamp duties, planning and building controls, urban policies and the environment.
The Council’s activities include: 
providing members with a forum to exchange experience and information
collecting and disseminating statistics on such topics as commercial rentals and vacancy levels
developing standards for industry use, such as the measurement of buildings for leasing purposes.
[bookmark: _Toc22492955]Australian Institute of Business Brokers
[bookmark: link052]The Australian Institute of Business Brokers (AIBB) is a peak industry group that was formed to represent the special and unique interests of business brokers. The AIBB is a voluntary organisation that makes representations to both state and federal governments.
One of the AIBB’s main focuses is to have an open and transparent approach to all business sales. Business brokerage is a specialist area of real estate sales and brokers must have a high level of skill in many areas. The AIBB is determined to ensure that all members uphold its education procedures and best practice disciplines.
[bookmark: _Toc22492956]Real Estate Employers Federation
[bookmark: link053]The Real Estate Employers Federation (REEF) is a NSW-registered industrial organisation of real estate employers. It has the legal right to represent employers in the real estate industry in the negotiation of award terms and conditions. It also provides its members with advice on their responsibilities under the award.
[bookmark: _Toc22492957]Real Estate Association of NSW
[bookmark: link054]The Real Estate Association of NSW (REA) is the trade union for real estate employees and represents its members in industrial matters. Like REEF, REA is registered under the Industrial Relations Act. 
[bookmark: _Toc13226428]	[image: ]	Collaboration
[bookmark: _Toc22492958]Activity 4.2: Industry bodies
Discuss with your class the role of industry bodies. Is there an advantage to being a member of a real estate industry body? What can they do for you?
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[bookmark: Topic5][bookmark: _Toc11228372][bookmark: _Toc22492959]Topic 5: Real estate legislation
 


[bookmark: _5.1_Overview][bookmark: _Toc11228373][bookmark: _Toc22492960]5.1 Overview
The numerous pieces of legislation that real estate agents must follow have an impact and create limitations on the day-to-day operations of an agency. It’s important that you understand these pieces of legislation and how they apply to your work.
In this topic you’ll learn about legislation for:
[bookmark: _Toc8637823][bookmark: _Toc11228374]real estate agency practice
foreign ownership
secret commissions
consumer protection
tenancies
property sales
strata titles
environmental planning
[bookmark: link055]The REINSW also lists a non-exhaustive list of legislation relevant to real estate on their website for you to refer to.
[bookmark: _Toc22492961]5.2 Real estate agency practice
[bookmark: link056][bookmark: link057]As mentioned at the beginning of this resource, the main legislation covering property, stock, strata management and business agency practice in NSW is the Property, Stock and Business Agents Act 2002 (NSW) (PSBA Act) and the Property, Stock and Business Agents Regulation 2014 (NSW) (PSBA Regulation). 
The PSBA legislation covers all aspects of the property industry, including:
licensing and registration of agents
ongoing professional development of agents
employment and supervision of staff
rules of conduct
conflicts of interest
advertising
agency agreements
conduct of sales and auctions
leasing and management
trust accounts
record keeping and inspection of records
complaints and disciplinary action.
[bookmark: _Toc13226416]Agents working in other states have similar pieces of legislation governing the way they work. It’s important to realise that, although similar, the law governing estate agents is not identical in all parts of Australia. You’ll be focusing on what happens in NSW, however, if you’re working or intend to work in other states in Australia (or even internationally), you’ll need to familiarise yourself with the local statutes and statutory obligations of that area.
[bookmark: _Toc22492962]5.3 Foreign ownership
Temporary residents, foreign residents, or short-term visa holders from any country need to apply to the Foreign Investment Review Board (FIRB) to purchase real estate in Australia. This non-statutory body advises the government on Australia’s foreign investment policy and offers certain guidelines on who can buy what. 
While temporary residents can invest in new property or vacant land in Australia, they can only buy one existing residential property. They must use it as their primary residence, so if they're not living in it, they must sell it. 
	[image: ]	Resources
[bookmark: _Toc22492963]Additional resources on foreign ownership
[bookmark: link058]You can read more about foreign ownership in the article The facts about foreign buyers on realestate.com.au. 
[bookmark: _Toc22492964]5.4 Secret commissions
An agent must not make a secret profit or receive a secret commission – in other words, a financial reward that the client doesn’t know about.
[bookmark: link059]Secret commissions are illegal under various State and Territory statutes. In NSW, the Crimes Act 1900 (NSW) makes it an offence to corruptly receive or solicit a benefit.
[bookmark: _Toc22492965]5.5 Consumer protection
Real estate operations are protected by consumer protection principles under the following:
Competition and Consumer Act 2010 (Commonwealth) (CCA Act)
Competition and Consumer Regulations 2010 (Commonwealth)
Fair Trading Act 1987 (NSW)
Fair Trading Regulation 2012 (NSW). 
These are concerned with anti-competitive practices and consumer protection.
Agents are bound by law and codes of ethics to be fair to all parties involved in a transaction including vendors, buyers and tenants. You must never offer an unconsidered opinion or knowingly mislead or deceive a customer.
The CCA Act is administered and enforced by the Australian Competition & Consumer Commission (ACCC). It protects Australian consumers against certain unfair practices in all Australian businesses, including real estate agencies. For example, it covers:
restrictive trade practices, for example, price fixing
unconscionable conduct (unfair tactics or unreasonable pressure)
misleading and deceptive conduct, for example, lying about the quality, style and characteristics of goods (this includes land or housing)
false representation and misleading statements, for example in relation to job offers or statements about the profit or risk in business proposals
harassment and coercion or misleading advertising
warranties and refunds
product safety standards and the labelling of goods
the liability of manufacturers and importers for defective goods
unsolicited goods.
This means that you can’t mislead a potential purchaser about:
the quality or origin of building materials used in a property
whether a property, inclusions or fixtures are new
whether certain inclusions and finishes would be included in a property
the availability of finance
the permitted use of buildings
the price or cost of goods and services.
The CCA Act encourages fair and ethical competition and efficiency in business. Far from being a burden on business, the CCA Act benefits companies that offer consumers better goods or services, or better value.
All States and Territories have their own fair-trading laws, which mirror or partly mirror the CCA Act. In NSW, this is the Fair Trading Act and Regulation.
The PSBA Act also has a strong consumer protection agenda, however, the most powerful piece of consumer legislation in Australia is the CCA Act.
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[bookmark: _Toc22492966]Additional resources on consumer protection
[bookmark: link064]Read the page on real estate consumer protection on the ACCC website to learn more.
[bookmark: link065]The REIA has also developed guidelines and information sheets on parts of the CCA Act that apply to real estate.
[bookmark: _Toc22492967]5.6 Tenancies
[bookmark: _Toc22492968]Residential tenancies
The legislation that applies to residential tenancies include:
Residential Tenancies Act 2010 (NSW) (RT Act)
Residential Tenancies Regulation 2010 (NSW)
Landlord and Tenant (Rental Bonds) Act 1977 (NSW).
[bookmark: link069]The Residential Tenancies Amendment (Review) Bill 2018 includes a series of amendments to the RT Act.
[bookmark: link070]Disputes concerning residential tenancies that can’t be resolved by the agent can be heard by the NSW Civil and Administrative Tribunal (NCAT). This is a low-cost, accessible and independent decision-making body, like a court, which deals with disputes between owners, tenants and agents, as well as other consumer disputes.
Rental bonds
[bookmark: link071]The RT Act requires all monies paid as rental bonds on residential premises to be lodged with the Rental Bond Board. The Rental Bond Board is part of NSW Fair Trading and has the responsibility of holding all bonds as security. If tenants fail to comply with terms and conditions of their tenancy agreements, this security can be used to settle a claim.
The agent has a responsibility to ensure that all bonds collected from residential tenants are lodged within 10 collection days from the end of the month for agents and seven collection days for self-managing landlords. Interest on the bond amount is payable to the tenant when the bond is released at the end of the tenancy.
[bookmark: link072]From 30 January 2017, all property agents must be registered with Rental Bonds Online (RBO). Agents must offer the service to new tenants as the first option for lodgement of their bond. They must also ask the tenant to provide their email address so the agent can initiate the online bond lodgement process. 
[bookmark: _Toc22492969]Non-residential tenancies
Non-residential tenancies include such property types as factories, commercial premises and shops, which the RT Act doesn’t apply to. The commercial lease isn’t a standard document like the residential lease. Its form, terms and conditions vary according to who makes it and the state of the market at the time the lease is entered into. This is a specialist area of property management, and the leases are usually prepared by the landlord’s solicitor.
[bookmark: _Toc22492970]Agricultural tenancies
The conduct of tenancies that involve agricultural property and lands in NSW is controlled by two pieces of legislation:
Agricultural Tenancies Act 1990 (NSW)
Agricultural Tenancies Amendment Act 2001 (NSW).
These Acts regulate the rights of agricultural landowners, tenants and share farmers. They provide a process for resolving disputes between these parties by mediation or arbitration.
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[bookmark: _Toc22492971]Additional resources on agricultural tenancies
[bookmark: link075]For more information, read the Agricultural tenancy page on the NSW Fair Trading website.
[bookmark: _Toc22492972]5.7 Property sales
[bookmark: link076][bookmark: link077]The Conveyancing Act 1919 (NSW) and the Conveyancing (Sale of Land) Regulation 2017 (NSW) (as well as the PSBA ACT) regulate the sale of property in NSW. This sale process is called conveyance. All property sales in NSW use the Contract for Sale of Land. For the sale of residential property, there are some very strict controls that affect the role of the selling agent in the process, including:
making a copy of the contract available to buyers as soon as the property is placed on the market
allowing a cooling-off period of five days after the exchange of contracts (this doesn’t apply to auctions).
[bookmark: _Toc22492973]5.8 Strata titles
[bookmark: link078][bookmark: link079]The Strata Schemes Management Act 1996 (NSW) and Strata Schemes Management Regulation 2005 (NSW) cover the administration of strata-titled property. This legislation provides:
a system of giving title to the airspace that units occupy
the rules regarding the financial management and decision-making processes of the strata scheme’s owners corporation
procedures for settling disputes in a strata scheme; these dispute-resolution procedures are particularly important to property managers involved in strata property leasing.
All residents in a strata scheme, including tenants, must obey the by-laws that apply to the scheme. By-laws are a set of rules that have the force of law, as they’re referred to in the Regulation to the Act. Each scheme adopts and enacts its own set of by-laws that then bind all people living in that scheme.
By-laws cover such issues as:
noise
vehicle parking
obstructing common property
resident behaviour
depositing rubbish
drying laundry
keeping animals.
It’s a requirement under the RT Act that an agent who leases a strata property must include a copy of the strata scheme’s by-laws as an annexure to the tenancy agreement. The strata scheme’s secretary must also be advised, within 14 days, of the name of any new tenant and the duration of the lease.
[bookmark: _Toc22492974]5.9 Environmental planning
[bookmark: link080]The Environmental Planning and Assessment Act 1979 (NSW) determines the purposes for which land can be used. These controls are achieved by means of zoning in local environmental plans.
Zoning is best described as ‘the permitted use of land’. One of the prescribed documents in the Contract for Sale of Land is the Section 149 Certificate under this Act. This details the zoning and land-use controls that apply to each property. Another part of Section 149 deals with compliance with council building codes.
	[image: ] 	Practice activity
[bookmark: _Toc11228382][bookmark: _Toc22492975][bookmark: _Hlk22481275]Activity 5.1: Real estate legislation
Check your understanding of real estate legislation.
Match the correct number in Column A (name of legislation) to the correct letter from Column B (what it primarily covers) in the Answer column.
	Column A: Name of legislation
	Answer
	Column B: What it primarily covers

	1. The Strata Schemes Management Act 1996
	
	A. The sale of property in NSW

	2. Property, Stock and Business Agents Act 2002
	
	B. Residential tenants

	3. Conveyancing Act 1919
	
	C. Real estate agency practice

	4. Residential Tenancies Act 2010
	
	D. The administration of strata-titled property
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[bookmark: Topic6][bookmark: _Toc22492976]Topic 6: Understanding legislation
 


[bookmark: _Toc22492977]6.1 Overview
Every profession and industry have rules and regulations to make sure the people working within that industry act in the best interests of their clients. The property industry is no exception.
The property industry, like most others today, is regulated and administered by a system of statutes (laws), statutory bodies (organisations that are established and whose powers and operations are defined by these laws) and professional associations. These represent the backbone of the framework in which agencies operate. It’s essential for any person working in the industry to be familiar with the legislative requirements.
In addition to the statutory components, there are other non-statutory components of the framework, for example, common law and codes of conduct.
In this topic you’ll learn about:
[bookmark: _Toc13226411]what legislation is
where to find legislation
legal framework
interpreting legislation
maintaining knowledge of legislation.
[bookmark: _Toc22492978]6.2 What is legislation?
Legislation comprises of laws made by Parliament, or people who have been given the authority by Parliament to make laws, such as the Governor-General. There are two kinds of legislation: Acts and subordinate or subsidiary legislation.
[bookmark: _Toc22492979]Acts
The laws that Parliament enacts are called Acts, sometimes referred to as Acts of Parliament. If an Act has related subordinate legislation, then it needs to be read in conjunction with it.
[bookmark: _Toc22492980]Subordinate legislation
Subordinate legislation has various names, including:
regulations
ordinance
by-laws
rules.
[bookmark: _Toc22492981]6.3 Where to find legislation
[bookmark: link081][bookmark: link082][bookmark: link083]Copies of all Acts of Parliament and regulations are widely available to all Australians. Print copies, often with commentary, are available for sale through a number of channels, including commercial publishers such as Lexis-Nexis (formerly Butterworth’s), Thomson Reuters (formerly The Law Book Company) or CCH Australia (Wolters Kluwer).
One of the problems with a print copy of legislation can be its currency. If you went out today and purchased a copy of the original 2002 Act of Parliament, it wouldn’t reflect any of the changes that have happened between then and now. A book is only as current as the moment it was printed. 
Commercial publishers of legal information try to overcome this problem by publishing their books on loose-leaf pages, compiled in a ring-binder. When the content on a page changes, you’ll receive a package of updated pages, if you’re subscribed to the publisher’s service. You can replace these pages on a regular basis so that you always have a relatively current publication. 
There are several sites dedicated to publishing and updating statutes and these are more likely to be current (although remember, it takes time to update online content as well). On many of these sites, access is free – you simply need to have access to the internet. 
[bookmark: link084][bookmark: link085]All NSW legislation is available on the NSW legislation website and Federal legislation is available on the Federal Register of Legislation website.
[bookmark: link086]A very useful site for finding both NSW and federal legislation is that of the Australian Legal Information Institute (Austlii). Austlii is a free-access resource for Australian legal information, created as a collaboration between the Faculties of Law of both University of Technology Sydney (UTS) and University of NSW (UNSW). It also contains extensive databases of case law, including decisions of the NSW Land and Environment Court (since 1988). This website can be very useful to you when reviewing case law.
[bookmark: link088]GovPubs is a selected guide to Australian Government publications, such as Acts, Hansards, gazettes and Parliamentary papers. Hansard papers can also be accessed from the Parliament of NSW website.
[bookmark: _Toc22492982]6.4 Legal framework
As property professionals, you need to adhere to various legal frameworks including statute law, common law, equity law and contract law. These various arms of the law apply in different aspects of your work.
[bookmark: _Toc13226592][bookmark: _Toc22492983]Statute law
In Australia, there is a complex network of statutes, or laws, in operation, which defines and guides the way all businesses operate. Statutes in Australia are made by Federal Parliament (these apply across all Australian states and territories) and/or State Parliaments (these apply only in the state in which they’re enacted).
For those who are working in estate agencies, there are specific statutes directing the way your businesses practice (as previously mentioned).
[bookmark: _Toc13226590][bookmark: _Toc22492984]Common law
Common law (also known as precedent) is law developed by judges through decisions of courts and similar tribunals rather than through legislative statutes or executive branch action. A ‘common law system’ is a legal system that operates on the principle that it’s unfair to treat similar facts differently on different occasions. The body of precedent is called common law, and it binds future decisions. In cases where the parties disagree on what the law is, a common law court looks to past decisions of relevant courts that have set precedents. 
If a similar dispute has been resolved in the past, the court is bound to follow the reasoning used in the prior decision (this principle is known as stare decisis). If, however, the court finds that the current dispute is fundamentally distinct from all previous cases (called a ‘matter of first impression’), judges have the authority and duty to make law by creating precedent. Thereafter, the new decision becomes precedent and will bind future courts. As an agent, you have many duties that fall under the common law area.
Common law duties and obligations applying to real estate agents
Agents have two types of common law duties and obligations in their relationship with the principal (client):
fiduciary obligations relating to trust and confidence
contractual duties and obligations.
Fiduciary obligations
Fiduciary duties and obligations are to:
preserve confidentiality
act with integrity regarding the principal’s money
follow the principal’s instructions and fulfil obligations under the contract
exercise due care and skill in the performance of your duties
be personally responsible, even where you have delegated authority
act in good faith in the principal’s (client’s) best interests
meet legal requirements when acting for the principal.
If you, as an agent, don’t live up to these expectations and your client suffers loss as a result, they can claim compensation from you.
Contractual obligations
The rights of, and obligations between, an agent and an owner depend to a large extent on the terms and conditions of the contract between them.
Under the requirements of the PSBA Act, there must be a written agency agreement between the two parties, and it must contain certain terms and conditions.
Agency agreements are required for leased and managed properties, and properties for sale. They state clearly what services the agent will provide and what fees and charges the parties have negotiated and agreed.
Agent’s duties include: to act within the scope of duty or delegated power, avoid conflict between personal and the principal’s interests, act on behalf of the principal, and promptly account to the principal for all monies received.
[bookmark: _Toc13226593][bookmark: _Toc22492985]Equity law
Equity law is a form of dispute resolution in which an aggrieved party is asking their opponent for something other than money. Equity law is often referred to as a means of acquiring justice through principles of fairness. A person seeking equitable relief is typically asking a judge to order their opponent to do, or to refrain from doing, something.
It’s a set of legal principles that operates in addition to statutes and common law and is intended to give judges flexibility to achieve a just result. If traditional legal remedies (which usually involve compensation with money) would not be fair in a specific case, a judge can use an equitable remedy. A court might issue an order (injunction) directing someone to do something or stop doing something. 
For example, if someone has built a garage that extends over the neighbour's property, a court might order the garage owner to tear it down. By contrast, the legal remedy would be for the owner to compensate the neighbour for the loss in property value. 
[bookmark: _Toc13226594][bookmark: _Toc22492986]Contract law
Contract law is largely a product of the common law – it’s been developed by the courts rather than by parliament passing laws. This body of law is heavily influenced by the CCA Act – contract law gives some certainty to commercial practise and probability of the outcome of commercial disputes. A basic common law principle is the assumption that a contract is a bargain made freely between equal parties (freedom of contract).
Contract law doesn’t lay down any comprehensive set of rights, duties and obligations of the parties to the contract. These are usually for the parties to the contract to work out for themselves, although governments have recognised the need to protect consumers from exploitation and unfair trade practices. However, what contract law does do is set the parameters (by laying down certain rules and legal principles), which the agreement must fall within if it’s to be legally enforceable. 
A contract is a promise or a set of promises that are legally binding. In this context, a promise is an undertaking by one person to do something, or refrain from doing something, if another person does something, or refrains from doing something, or makes a promise in return. A contract is generally only enforceable by and against parties to the contract.
For a contract to be valid, it must contain the following elements:
An intention to be legally bound
An offer and an acceptance
Form and consideration (something of value)
Genuine consent by the parties, for example, not made under duress
The parties must have a capacity to enter into a contract, for example, they must not be minors, mentally ill, bankrupt
The purpose of the contract must be legal.
	[image: ]	Watch
[bookmark: _Toc22492987]Video: Contract law
Watch the following video from Vanguard Lawyers, which explains contract law in more detail:
Contract Law Australia - Vanguard Lawyers (YouTube 05:07 mins)
[image: ]
https://www.youtube.com/watch?v=NXojYD8QeTI
[bookmark: _Toc8637824][bookmark: _Toc22492988]Regulations
Most acts of Parliament will also contain a set of accompanying regulations. The regulations prescribe how the terms and conditions of an act should be carried out.
In NSW, for example, the PSBA Act is supported by the PSBA Regulation.
[bookmark: link090]Occasionally, acts of Parliament or their accompanying regulations are amended, deleted or have new ones added, which keeps the law up to date. For example, in 2017 an amendment called the Property, Stock and Business Agents Amendment (Property Industry Reform) Bill 2017 (PSBA Amendment) was passed. Part of your role as a professional in the property industry will be to know where to find relevant legislation and to keep abreast of current amendments.
[bookmark: _Toc22492989]6.5 Interpreting legislation
Working in the property industry requires a sound understanding of the structure of real estate legislation and regulations, as well as the effect they have on the industry. It can be challenging to interpret what the Act is saying and how to apply that knowledge to real life situations.
[bookmark: _Toc22492990]Legislation structure
To assist you in interpreting legislation, it’s important to know how it’s structured. Acts of Parliament are formal documents, but you don’t have to be a lawyer to understand how they work. Acts contain set elements and generally follow an established form.
Number: NSW Acts of Parliament are numbered in chronological order, commencing with the number 1, for each calendar year.
Short Title / Long Title: Every Act has both. The Long Title sets out the subject, scope and purpose of the act. It’s important because it can be used in court to interpret the act. The Short Title is specified in the Act and is used for convenience.
Commencement: This is the date that the legislation came into effect.
Application: This refers to what and/or who the Act applies to.
Contents: The table of contents lists the headings of the parts and sections in the legislation.
Definitions: Every Act and Regulation has a Definitions section either at the beginning of the Act or each section. These definitions describe the context in which the word is to be used and applied in that specific Act or section of that Act. For example, in the definitions section of the PSBA Act, the word ‘department’ means the Department of Finance and Services.
When reading any legislation, it’s very important to remember that everyday words do not always have the same meaning or context in the law. Therefore, it’s very important to look at the Definitions section. In many cases, the law will apply the literal meaning of the word. 
Headings, parts and sections: Headings give an indication of the subject matter of the part, division or section they relate to. These are like chapters of the legislation.
Pieces of legislation are set out as a series of statements, clearly divided and subdivided into parts, divisions, sections, clauses (or paragraphs) and sub-clauses, with each subdivision easily identified by its own number, for example Part 5, Section 23, sub-section ( 1), paragraph (a) – this would usually be abbreviated as Pt.5 s.23(1) (a). The section is the most important part of an act.
Schedules and appendices: Many Acts have schedules or appendices attached at the end which generally add more details (such as maps or fees), give examples of forms or sets of rules to be used under the Act, or list sections of other Acts amended by this one.
Amendments: Sometimes changes need to be made to an Act or regulation. These are listed in the Historical notes section of the legislation.
Statutory rules and instruments: Acts of parliament often give the NSW and Governor-General, on the advice of the Executive Council (Cabinet), the right to make rules, regulations, by-laws and ordinances under a particular Act. These must be consistent with the terms of the Act but they’re not in the Act itself. 
	[image: ]	Resources
[bookmark: _Toc22492991]Additional resources on legislation structure
[bookmark: link091]The page, Structure of a law, on the Federal Register of Legislation website, gives more explanation on legislation structure.
[bookmark: _Toc22492992]Interrelationship between legislation
You’ll also find that many pieces of legislation are interrelated; that is, they’re listed or mentioned in other pieces of legislation. Generally, this is because each piece of legislation specialises in a subject area. A related piece of legislation may be able to answer questions on a different specialised subject.
	[image: ]	Collaboration
[bookmark: _Toc22492993]Activity 6.1: Interrelated legislation
[bookmark: link092]Go to the NSW legislation website and search for the phrase ‘Property, Stock and Business Agents Act’. You’ll see a list of all legislation that contains a reference to this Act. Select some of the resulting legislation and find where the Act is referred to within the legislation to understand why the pieces of legislation are related. Discuss these in your class to understand why they’re interrelated.
[bookmark: _Toc22492994]Misinterpreting legislation
Interpreting legislation can be a difficult task and some of the problems you may encounter include:
ambiguous words
broad phrases
implied words or meaning
printing and drafting errors.
These issues may introduce a change of meaning to the intention of the legislation through incorrect spelling and punctuation, or not enough information is provided to infer meaning. Also, if there are unforeseen developments, such as changes in technology or practice, and the legislation isn’t updated, the legislation will become outdated and meaningless.
There are several sections in the PSBA Act and Regulations that are open to interpretation, which can expose the agent to unacceptable risk. For example, Section 15(1) (h) of the Regulations states ‘As soon as practicable after the fall of the hammer the purchaser is to sign the agreement (if any) for sale’ – who decides what is ‘as soon as practicable’?
Misinterpretation of legislation may also lead to misrepresentation issues. It’s irrelevant whether you intended to misrepresent an issue, what’s important is whether you’ve given the impression of misleading a client or customer. 
If mistakes are made in issuing contracts due to misinterpreting legislation, this may result in innocent (where the false statement was believed to be true) or negligent (where the false statement was made carelessly) misrepresentation. The contract may be voided by the injured part, and damages may be payable if the agent was found to be negligent.
Both the PSBA Act and Regulations list penalties for breaches of the legislation. If you’ve misinterpreted the legislation, this may result in penalties, such as fines.
[bookmark: _Getting_help_with][bookmark: _Toc22492995]Getting help with interpretation
Acts and other legislation are sometimes drafted in very broad terms. Courts must often decide their meaning and the court’s interpretation becomes part of common law in that area. 
[bookmark: link093][bookmark: link094]There are Acts that dictate how an Act should be interpreted. These include the Acts Interpretation Act 1901 (Commonwealth) and Interpretation Act 1987 No 15 (NSW). These Acts establish the rules for how an Act should be interpreted. They include such things as explanations of reading rules and specific words, commencement dates and how to cite an act.
[bookmark: link095][bookmark: link096][bookmark: link097]Many pieces of legislation have a plain English version. The best sources of information for agents are the fact sheets and publications on the NSW Fair Trading website, under Legislation and publications. The page on Agency agreements explains the rules and regulations in relation to completing and actioning the document. If you look at the PSBA Act Part 4, you’ll see it’s a very complex section and can be difficult to understand. 
Hansard/parliamentary papers are reports of the proceedings of the Parliament and its committees. They allow you to read exactly what the politicians are saying about a bill.
[bookmark: link099][bookmark: link100][bookmark: link101]Legal dictionaries contain definitions of legal terms, which are useful if you don’t understand a legal term. Examples include LawAccess NSW, Encyclopaedic Australian Legal Dictionary – online and Duhaime's Law Dictionary, 
[bookmark: link102]You can also refer to previous rulings on legislation to understand how it’s been interpreted by the judge. You may find these on sites like Caselaw (for NSW cases).
It’s also important when trying to interpret a piece of legislation that you read the whole Act in conjunction with the individual elements of the Act. This will help you get a full understanding of the legislation. Sections such as the purpose (or objectives), definitions, headings and notes will give you additional information about the Act, but they shouldn’t be read in isolation. For example, the purpose or objectives may be explicit (such as in the Long title), however, you may need to read the whole Act to fully understand its purpose. 
Industry bodies such as the Real Estate Institute of NSW can also assist with interpreting legislation. Another source of assistance may be within your own team; a more experienced colleague or mentor may be able to explain legislation in plain English.

	[image: ]	Collaboration
[bookmark: _Toc22492996]Activity 6.2: Interpreting an Act
Review one of the links listed above, which can help you interpret legislation. Select one of the pieces of legislation listed in Topic 5 and discuss how this could help you to interpret a difficult section of that legislation.
[bookmark: _Toc22492997]Reading legislation
There are also many principles that need to be understood when reading and interpreting legislation, including:
language conventions and expressions, including and/or, gender, hierarchy, includes, may, should and must
reading rules, including context, golden, literal, mischief, purposive
express mention of one thing to the exclusion of another (Expressio Unius Est Exclusio Alterius)
words interpreted through their connection with other words, that is, reading in context (Noscitur a sociis)
words with the same meaning (Ejusdem Generis).
	[image: ]	Collaboration
[bookmark: _Toc22492998]Activity 6.3: Reading rules and principles
Research online some of the listed principles for reading legislation to obtain their definitions. You can refer to the links listed under Getting help with interpretation to help you with this. Discuss their meanings with your class and how you think they would apply to real estate.
	[image: ]	Resources
[bookmark: _Toc22492999]Additional resources on reading legislation
[bookmark: link103]The page, How to read legislation, on the Federal Register of Legislation website provides general information on reading legislation.
[bookmark: _Toc22493000]6.6 Maintaining knowledge of legislation
Property and related legislation is a field that constantly evolves and changes to meet new standards and requirements. Change is often dictated by licensing changes, changes of government, training and complaints to NSW Fair trading. These can indicate areas that are contentious or not being complied with, as well as changes by the Minister or Parliament.
Changes to legislation come about when consumer groups or industry groups identify significant areas of concern in the application of legislation.
If you’re a licensee of an agency, then it’s your duty to keep up to date with any changes that have happened within the real estate industry. If you work in the industry in any capacity, you should keep up to date with any changes or proposed changes so that you can effectively perform your duties.
[bookmark: link104]As listed in Schedule 1 (1) of the PSBA Regulation, agents are legally required to have a knowledge and understanding of legislation that affects the practices of real estate agents. This includes residential tenancy, fair trading, competition and consumer protection, anti-discrimination and privacy legislation.
The PSBA Act also requires agents to undergo professional development, and you can use this as an opportunity to maintain your knowledge of legislation.
[bookmark: _Toc22493001]Tracking changes in legislation
[bookmark: link105][bookmark: link106]It’s easy to keep up to date with changes in legislation, due to the use of the internet. The main source of current versions of legislation is the relevant state or Commonwealth legislation website, for example, NSW legislation or Federal Register of Legislation. 
You should always check that you’re accessing the most recent version of the legislation. This will be listed under the title of the Act as the current version. For example:
Property, Stock and Business Agents Act 2002 No 66
Current version for 1 July 2019 to date (accessed 29 August 2019 at 13:12)
Historical versions are also available through a link on the legislation website and will be listed as a historical version, to avoid any confusion. For example:
Property, Stock and Business Agents Act 2002 No 66
Historical version for 27 June 2017 to 6 July 2017 (accessed 29 August 2019 at 13:12) 
[bookmark: link107][bookmark: link108][bookmark: link109]NSW legislation publishes notifications of legislation in the NSW Government Gazette or you can search the Parliament of NSW website. NSW Fair Trading publishes recent law reforms on their website.
Other good sources of changes to legislation are the various peak industry bodies such as the Real Estate Institute and the Strata Managers Institute. They’ll keep members up to date with any changes that have happened or are proposed to happen.
Many franchise offices are also notified of any proposed changes or amendments that have taken place. It’s the responsibility of every agent to keep abreast of any changes, and ultimately the licensee needs to ensure that all their staff are up to date. Weekly staff meetings present a great opportunity to inform all staff of any changes. It’s important that staff acknowledge that they’ve been informed of and understand the new legislation. The office should also have a hard or computer copy of all the legislation relevant to their business. 
The duty to track changes is often delegated to the department heads; the Office Manager, Sales Manager or Property Manager. It becomes their responsibility to ensure that their staff are aware of and apply any changes in legislation.
It’s vital that this is carried out efficiently, as many changes bring with them a change in documentation or procedures. Staff must be updated through training and the office procedure manual should be amended to reflect the changes.
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[bookmark: Topic7][bookmark: _Toc22493002]Topic 7: Ethical conduct in real estate
 


[bookmark: _Toc22493003]7.1 Overview
Ethical conduct means behaviour that’s correct according to a system of standards. These could be moral principles or, in the case of professions, a set of rules and standards for the practitioner’s behaviour.
In this topic you’ll learn about:
making ethical decisions
rules and codes of conduct
unethical and illegal behaviour
risks from transactions and fraud
breaches and penalties
strategies for resolving concerns.
[bookmark: _Toc22493004]7.2 Making ethical decisions
Ethical decision making is the process of assessing the moral implications of a course of action. All decisions have an ethical or moral dimension for a simple reason – they influence others. Managers and leaders need to be aware of their own ethical and moral beliefs so they can draw on them when they face difficult decisions. 
Ethical decision making requires judgement and interpretation, applying a set of values to a set of perceptions, and understanding the consequences of an action. Sometimes ethical decisions involve choosing not between good and bad, but between good and better or between bad and worse.
Trust is the most important element in the sales process and is the natural by-product of an ethical approach to doing business. Inevitably, you’ll find the most successful business relationships are those based on trust.
Personal decision making by the agent will result in a standard that they become known for. This standard leads to increased business that’s often long term and over the working life of the agent. Many times, properties are sold by an agent due to their trust by the vendor. This repeat business is earned through respect by the customer for the agent’s ethics.
Many prospective vendors say they choose an agent based on their gut feelings and that having an eye for character helps, as it does in any situation where trust is involved. Your reputation as an honest and ethical professional will be that which helps you stand out from your peers. Having a high standard of ethics will form an integral part of your future employment and this is all part of the professionalism that the industry wants.
[bookmark: _Toc22493005]7.3 Rules and codes of conduct
The PSBA Act introduced a new approach to professionalism for property agents with requirements, such as demonstrating competency before being issued a licence or certificate and undertaking continuing professional development.
To support this approach to competency and professionalism, a comprehensive set of rules of conduct has been introduced to provide agents with a guide to the professional and ethical standards expected by the public in respect to their dealings with agents.
Agents need to be acutely aware of the fiduciary nature of the relationship with their client (the principal). The relationship between principal and agent places an agent in a position of trust, confidence and responsibility in which their foremost duty is to act in the best interests of their client. Agents must always deal with their client free of the influence of any interest, which may conflict with the client’s best interests.
This doesn’t mean that agents can use unethical tactics in dealing with their clients’ customers (tenants and purchasers) to get the best deal for their client. Agents are expected to deal with clients and customers competently, diligently and according to principles of fairness and honesty.
[bookmark: link110]The PSBA Regulation sets out the rules for the required conduct for people working in all areas of the property industry. Schedule 1 outlines the rules that apply to all licence and certificate holders, and Rules 2 to 6 are additional rules that apply to specific categories of agency work. The purpose of these rules is to enhance consumer confidence by increasing the competency and professionalism of those who work in property.
These rules are the benchmark for the industry. It’s important that you understand these rules and how they apply to your practice in real estate.
[bookmark: link111]There are also industry codes of conduct (implemented by industry bodies) that aim to improve the service delivery of the industry. Such codes are usually not statutory or regulatory, which means there’s no legal obligation to follow them. For example, the REINSW, which has a strong membership of agents in the state, has a comprehensive Code of Practice. Members follow the code voluntarily, however, their membership of the industry body is conditional on following it.
Principles of ethical practice in real estate apply to the following general areas:
Maintaining and developing industry qualifications, licences, competency and currency
Maintaining knowledge of legislation
Complying with fiduciary duty and obligations
Acting with honesty, fairness and professionalism
Exercising skill, care and diligence
Not engaging in high pressure tactics, harassment or unconscionable conduct
Acting in the best interest of clients, including client protection 
Practising client focus, courtesy and respect
Following principal’s lawful instructions 
Maintaining confidentiality and security toof information and privacy
Obtaining and acting according to client authority and instructions
Disclosing real and potential conflicts of interest, including maintaining independence, referrals, beneficial interests, commission and rebates
Not offering inducements
Disclosing material particulars or material facts
Making sure advertising and communications are not false or misleading, including price guide recommendations (under or overquoting)
Using clear communication with all parties to the real estate transaction
Using or providing procedures, forms and written and signed documents.
	[image: ]	Watch
[bookmark: _Toc22493006]Video: Buying and selling real estate
The following video from NSW Fair Trading outlines the responsibilities of real estate agents when buying and selling property.
Buying and selling real estate (YouTube 05:04 mins)
[image: ]
https://www.youtube.com/watch?v=tJ4y4yB2uNM
	[image: ]	Resources
[bookmark: _Toc22493007]Additional resources on ethics in real estate
[bookmark: link113]The article, It all starts with ETHICS, published in the Real Estate Journal on the REINSW website discusses ethics in the real estate industry. They note that consumers don’t trust real estate agents and why ethics are necessary in this industry.
Ethics is continually reported as a problem for Real Estate and while there are only a minority of agents that intentionally go out to deceive, the reports that are noted are often major.  
[bookmark: _Toc22493008]7.4 Unethical and illegal behaviour
Some examples of unethical behaviour are as follows.
[bookmark: _Toc22493009]Poaching clients
Directly approaching someone else’s clients to persuade them to sign with their own agency instead is unethical. For example, an agent sees another agent’s sign while door knocking and approaches the owner to try and list the property for themselves.
[bookmark: _Toc22493010]Not presenting all offers
Sometimes agents don’t always convey all offers and sometimes they submit them late or as a low offer just to ‘condition’ the vendor. The vendor is also covered by legislation here.
[bookmark: _Toc22493011]White anting
This is where an agent knowingly tries to influence a customer who has been to another agent by telling them something that may stop the customer from dealing with the other agent. For instance, saying something unhelpful such as ‘it’s been on the market a long time, it must be really overpriced’. It’s also unethical for you to disparage the other agent. 
[bookmark: _Toc22493012]Buying a listing
This is where an agent inflates the appraisal price so that the vendor will list with them. This is considered unethical and is reasonably widespread in the industry.  It can also be considered contrary to the legislation requirements.
[bookmark: _Toc22493013]Underquoting
This is covered in legislation as well by ethics. This practice entices more customers to your listings by underestimating the price, usually at auctions. The effect that this has is that the agent has more ‘foot traffic’ through the open houses, which then increases their database contact numbers. However, the customer ends up with an unrealistic expectation as to a probable sale price and can often miss out on the purchase. Costs to the purchaser can also be incurred for reports such as building inspections and valuations.
[bookmark: _Toc22493014]Gifts
Legislation changes in the PSBA Amendment created an offence for those who receive a gift or benefit, which may be reasonably considered to give rise to a conflict of interest. This was previously a grey area and one of concern to the industry.
[bookmark: _Toc13226435][bookmark: _Toc22493015]Gazumping 
Gazumping is a behaviour that many consider unethical. It happens when an agent accepts a higher offer from one person when the property has been sold to someone else, before contracts are exchanged.
[bookmark: link114]NSW Fair Trading explains this in more detail on their page on Gazumping.
[bookmark: _Toc22493016]Fraud
NSW Fair Trading is continually monitoring real estate agents for fraud. Prominent among the top fraud issues are trust account concerns. All licensees have a requirement to provide a trust account audit from an independent accountant authorised in the area, once a year. Failure to lodge on time can trigger an investigation. Previous trust account fraud from agents has been an ongoing concern and NSW Fair Trading relies on ethical agents to assist them with any reports of alleged misconduct. 
Compliance and enforcement data can be accessed from the NSW Fair Trading website, which gives a clear indication of the size of the problem with both trust account fraud and other illegal activities. 
	[image: ]	Resources
[bookmark: _Toc22493017]Additional resources on trust account fraud
The following articles show examples of convictions for trust account fraud:
Dodgy estate agent gaoled for trust account fraud
Scone real estate agent faces two years imprisonment over trust account fraud.
[bookmark: _Toc22493018]Misrepresentation
[bookmark: link118]You may be familiar with the Gonzales v LJ Hooker case. Originally this was an alleged breach of ethics that resulted in a court case; from that case, new case law was established. The case involved purchasers who paid an $80,000 deposit and exchanged contracts after inspecting a home in North Ryde. They then found out that murders had previously happened in the property. The purchasers tried to withdraw however the vendors wanted to enforce the contract. Following this, there was strong and general discussion in relation to crimes that have been committed in a property and the duty of disclosure by the real estate agent in relation to these. 
[bookmark: link119][bookmark: link120]Under the current law, real estate agencies have a responsibility to fully inform potential buyers about all the material facts. Section 52 (1) of the PSBA Act states that it’s an offence to conceal a material fact or induce a person to enter into a contract through a false, misleading or deceptive statement or promise. This applies whether you knew about it or not, or intended to or not. However, there is a defence if you can prove that you didn’t know the statement was misleading or deceptive. The page on Misrepresentation guidelines from NSW Fair Trading explains this in more detail.
Other misrepresentation issues contained on this same web page include information on:
publication of false, misleading or deceptive conduct
predictions
concealment and silence
intention to mislead is not relevant
selling price range and method of sale
understating selling price estimates
loose fill asbestos register.
[bookmark: _Toc13226430][bookmark: _Toc17108933][bookmark: _Toc22493019]Fiduciary duties
This has been previously discussed under common law duties. 
As a real estate agent, you’re entrusted with the responsibility to take care of your client’s money and property. You must follow their instructions, act in good faith and faithfully account for all monies held on their behalf. All monies received from third parties, buyers and tenants must be held in trust by the agent.
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[bookmark: _Toc22493020]Activity 7.1: Material facts
Watch the following video of Real Estate Institute President and Managing Director of Laing +Simmon’s Leanne Pilkington interviewing Fair Trading’s Steve McGuire on material facts.
Note down the important points and discuss with your class.
What is material fact | Laing+Simmons (YouTube 02:07 mins)
[image: ]
https://www.youtube.com/watch?v=urZItNj8j10
[bookmark: _Toc13226431][bookmark: _Toc22493021]7.5 Risks from transactions and fraud
Real Estate agents who fail to abide by ethics and consumer standards risk disciplinary action. There is always a chance that the offending agent’s employment will be terminated for a serious breach. 
The agent shows their commitment  to their employment contract and the organisation’s policies and procedures manual, which are signed documents that can be enforced. The policies and procedures manual outlines the standards of the organisation that need to be met, which are agreed to and signed at the start of employment. Ethical standards are included in this manual, which may deter those intending to behave unethically. Prevention is paramount and unethical conduct can sometimes lead to the area of fraud.
Social media plays a large part of consumer backlash against alleged discrepancies of ethics and fraud. Disgruntled consumers are quick to access this line of communication. An organisation’s reputation is easily affected through online complaints. The reputation of any organisation, whether it be real estate or another business, relies on demonstrating an appropriate level of duty of care towards the customer. Their service qualities should reflect and adhere to general ethical and good business principles.
Loss of business may result from the inability of an organisation to adequately police their staff in relation to these areas. Legal consequences can result, depending on the seriousness of the situation. As professional indemnity insurance is compulsory for all real estate agents, this can also be brought into question. 
The customer may also be at risk from fraudulent activities, for example, losing money stolen by an agent who has contravened their fiduciary duties. 
The franchisor is also particularly concerned with any employee of their franchisee who fails in their ethical and legal responsibility to the general public. The franchisor will show concern as their name and reputation can be questioned. The franchisor has disciplinary procedures, where the responsibility is levelled at the franchisee to report and administer performance reviews and procedures.
Expulsion is an option for organisations that are part of industry groups, such as the REINSW. The termination of a franchisee agreement is a serious concern and can result from a lack of ethical conduct. Discrepancies between agency standards and personal ethical standards should be continually monitored, as it can assist in prevention.
In addition to fraudulent activities, there is also risk from other types of real estate transaction, particularly those involving handling cash. Real estate agencies that manage properties may address this by only accepting cheques or bank deposits as rental payments, so as not to have large sums of cash in the office.
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[bookmark: _Toc22493022]Additional resources on risks
[bookmark: link122]Read through the guidelines for discipline on the NSW Fair Trading website to learn more about disciplinary action.
[bookmark: _Toc22493023]7.6 Breaches and penalties
Because the real estate industry is so heavily regulated, agencies are exposed to a large degree of risk in potential breaches in legislation and resulting penalties. Breaches in legislation and ethical standards may also result in damage to the agency’s reputation.
Penalties for agents who breach standards or legislation range from reprimand, cancellation or suspension of their licence, imposing conditions/limitations or fines, and a requirement to perform (or not perform) certain tasks.
A breach of contract is a breach of a legal duty, that is, failure on the part of the agent (or their representative) to do something that’s required in a contract.
Agents are also negligent if they breach their duty of care by committing a wrongful act or omission, or making verbal or written false statements.
[bookmark: link123][bookmark: link124]The PSBA Act lists penalties for offences as penalty units. For example, under Section 30, the penalty for operating a business under a name other than that of the business owner or a registered business name is 50 penalty units. The value of each penalty unit is listed in the Crimes (Sentencing Procedure) Act 1999 No 92 Section 17. 
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[bookmark: _Toc22493024]Additional resources on breaches
[bookmark: link125]The article ‘Underquoting: Real estate agency Fletcher and Parker Balwyn fined record $880,000 in Federal Court case’ listed on the Domain website discusses an example of a Melbourne-based real estate agency who was fined for underquoting. The fine was a record amount of $880,000.
	[image: ] 	Practice activity
[bookmark: _Toc877353][bookmark: _Toc11228380][bookmark: _Toc22493025][bookmark: _Hlk22477233]Activity 7.2: Penalty units
1. Go to the Crimes (Sentencing Procedure) Act 1999 (NSW) and find out the value of a penalty unit. Use this to calculate the value of penalties listed for a breach of sections 50, 72a, and 73 of the PSBA Act. 

1. [bookmark: _Hlk22477788]What is each of these sections about? 

[bookmark: _Toc22493026]7.7 Strategies for resolving concerns
It’s important that you have a good knowledge of real estate legislation and code of conduct requirements so that you’re aware of what constitutes illegal and unethical behaviour. Look out for possible fraud warning signs, such as a request for funds to be sent to a different bank account or recent changes in address or email address. 
You must ensure that you follow the legislation and requirements; some ways you can do this are:
be truthful about a property and don’t exaggerate or misrepresent its qualities
don’t make false claims about the state of the market, other buyers and so on
don’t make claims about a property, such as it has roof insulation, unless you’ve seen evidence.
[bookmark: _Toc22493027]Documentation
Running an agency or working in a large practice and providing services to the public relies not only on effective communication but also on the professional conduct and ethics of the agency and the agents. This is true of any client-focused service business. There are agency documents that will reflect these such as:
· communication protocols
· client service charters
· complaint and dispute-resolution procedures
· real estate codes of practice.
Use the documents that have been approved by the agency or industry, as these will contain the correct information. 
It’s important that you keep records of meetings and details of what has been said to the parties, confirm instructions in writing, obtain signatures where necessary and keep copies.
[bookmark: _Toc22493028]Addressing discrepancies
Part of NSW Fair Trading’s charter is to deal with consumers’ complaints about an agent. NSW Fair Trading can investigate the complaint and, where appropriate, act to resolve the problem. It also maintains a compensation fund, funded by licensees, to protect the public from unscrupulous agents who might misappropriate funds from their own trust account.
The ACCC continually deals with discrepancies associated with agents as well, often due to claims for underquoting and making false and misleading comments.
If you suspect illegal or unethical behaviour, you should always raise it with your manager/licensee in charge as a first step. The agency will have policies and procedures that must be followed. The rules of conduct contained in the PSBA Regulation should be referred to, as well as any industry body that they are members of. NSW Fair Trading can be contacted, particularly for suspected illegal behaviour, who will advise you of the process to follow.
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[bookmark: _Toc11228378][bookmark: _Toc22493029]Additional resources
[bookmark: link126]Read the NSW Fair Trading’s Real Estate Fraud Prevention Guidelines to learn more about this important topic.
[bookmark: _Toc22493030]Getting help
NSW Fair Trading, as the regulator for NSW, can provide advice on ethical behaviour for real estate agents. Other organisations who can help include real estate bodies such as the REINSW, as they will have their own codes of conduct.
Other sources of advice include technical experts. These may include franchise staff (if your agency belongs to a franchise) and lawyers or solicitors who practise or have expertise in ethics. The ACCC may also be able to provide advice.
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[bookmark: _Toc22493031]Activity 7.3: Approaching an ethical concern
Consider that you’re a real estate agent in a high-profile office. A leasing consultant in your office, who you work with, continually advises prospective tenants when viewing properties that ‘there are other applicants, so you had better get your application in quick.’ In reality, there are no other applicants.
Is this ethical?
How would you approach this situation given that you both work in the same rental department?
Discuss this with your class.


[bookmark: _Toc21600755][bookmark: _Toc22493032]Summary
You have now completed the resources for Real estate practice preparation. In this workbook you learned about:
the functions and business structure of real estate agencies
employment in real estate
professional development requirements and opportunities
communicating with clients
interpreting and keeping up to date with real estate legislation
ethical requirements and practices
resolving concerns with discrepancies in legal and ethical practice.
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